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Foreword
The publication that I have the pleasure
to present here, “Shedding Light on NonFinancial Risks – a European Survey,” is
drawn from the CACEIS research chair
on “Risk and Regulation in the European
Fund Management Industry” at EDHECRisk Institute.
It follows on from a study conducted
last year within the same research chair,
entitled “The European Fund Management
Industry Needs a Better Grasp of NonFinancial Risks,” which looked at how
non-financial risks and failures have
impacted the regulatory agenda in
Europe and traced the management
of liquidity, counterparty, compliance,
misinformation, and other non-financial
risks in the fund industry. By identifying
the distribution of risks and responsibilities
in the industry, this study examined how
convergence between country regulations
could be achieved and assessed how fund
unit-holders could best be protected
with appropriate regulations, improved
risk management practices, and greater
transparency.

We extend our sincere thanks to our
partners at CACEIS for their support of
this important research on non-financial
risk and performance in a changing
regulatory framework for the European
fund management industry. We feel
that it is essential to analyse the risks
those in the industry face as a result of
regulation and of their practices, assess
their importance and impact in terms
of solvency and business models, and
propose methods to attenuate them.
I would also like to thank the EDHEC-Risk
Institute team that worked on the study,
with particular thanks to my co-authors,
Samuel Sender and François Cocquemas,
and to the survey team led by Mathilde
Claude.
I wish you a pleasant and informative
read.

Noël Amenc
Professor of Finance
Director of EDHEC-Risk Institute

For the current paper we have surveyed
European fund industry professionals for
their views on non-financial risks and the
possible regulatory and industry solutions.
Top of their list of concerns is transparency,
information and governance, followed by
the financial responsibility of the fund
management industry, but the survey
also covers themes such as restitution
and depositary liabilities, distribution and
judicial powers of investors. It is troubling
to note that the principal regulatory
priorities for respondents are absent from
recent regulatory initiatives.
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This survey has been conducted within
the research chair "Risk and Regulation
in the European Fund Management
Industry" sponsored by CACEIS, following
a study of called “The European Fund
Management Industry Needs a Better
Grasp of Non-financial Risks” (Amenc and
Sender, 2010). In that paper, we identified
major areas of concern for the European
fund industry, examined the regulatory
framework at the European level as well
as country regulations and practices in
France, the United Kingdom, Luxembourg
and Ireland. We then described possible
regulatory and industry solutions for
different themes, such as transparency
and governance, financial responsibility
of the industry, restitution and depositary
liabilities, distribution and judicial powers
of investors.

First-year study: Non-Financial
Risks Need to be Properly Dealt with
by Regulators and the Industry
The first-year study (Amenc and
Sender, 2010b) pointed to the rise of
non-financial risks within the fund
management industry. To date, no
satisfactory measures have been taken
either by the national and supranational
regulators, or by the industry itself, to
put these risks under control. Growing
sophistication of operations and
investment strategies, together with
their progressive internationalisation,
have outpaced the capacity to establish
proper risk management practices. Their
need, however, appears increasingly
salient, in the light of recent events such
as the Lehman Brothers demise and the
Madoff fraud.

6
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The study insists that improved
transparency and governance are at
the forefront when trying to tackle
non-financial risk. Those improvements
could come from regulators, selfregulation by industry bodies, or both.
It is suggested that a possible way to
improve the transparency with respect to
non-financial risks would be to include
an explicit rating of these risks in the
Key Information Document (KID) of
each fund. This measure could notably
evaluate elements related to sub-custody
risk, infrastructure and operational risk,
or counterparty risk for funds involved in
derivatives operations.
The financial responsibility of the
industry comes out a close second as a
complementary venue to mitigate nonfinancial risks. To avoid ill-defined chains
of delegations that create opaqueness and
uncertainty, it seems necessary to spell
out each party’s duties, either in law or
by explicitly defining them contractually
at the inception of the fund. One logical
approach would be to define obligations
according to who controls which part of
the information.
Regulation on restitution and depositary
liabilities would add to these measures.
The responsibility for restitution could
also be defined in law or by contract
between depositaries, sub-custodians
and asset managers, together with its
conditionality and its “reasonable delay”.
When it comes to protecting the final
investor, distribution certainly has a
major role to play. After all, mis-selling
is a large source of risk, and re-sellers
of funds should therefore provide their
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Breakdown of Survey Respondents

clients with information that is accurate
and not misleading. However, the role
of the asset manager, as one cannot
expect the distributor to have access to
the full set of information as investment
processes become more complex.

The present survey, conducted between
27 June and 18 September 2011,
confronts the main conclusions of
Amenc and Sender (2010b) to the
opinions of the industry and looks at the
relevance of the elements we just
highlighted, from the point of view of
the professionals. Our survey is based on
replies from 163 high-level professionals
of diverse horizons from the European
fund industry. Some of the respondents
asked to be contacted for further
discussion, and we ran follow-up phone
interviews. Those discussions shed light
on some of their answers.

A final message of Amenc and Sender
(2010b) regards the judicial powers
of investors. The EU legislation is still
lacking a legal framework for settling
disputes, and those are still handled at a
national level. The result is a case-by-case
approach, which does not do away with
national disparities – bankruptcy laws
largely stem from legal origins and may
conflict with EU financial regulations
and an EU body to ensure that national
laws do not conflict could be justified.
Supervisory powers differ in their
implementations with widely varying
maximum fines, together with differing
cultures. Furthermore, it is difficult for
an investor to have recourse to a foreign
mediator (that of the home country of
the fund, not of the investor). For this
reason, a European Ombudsman could
be justified. Lastly, the definition of class
actions in EU financial laws could help
investors enforce the fiduciary duties of
fund managers.

Table 1 details the geographical split of
respondents. France accounts for the
largest share, with more than a fifth of
the participants. Luxembourg and Ireland
account for almost 17%, followed by
the United Kingdom, Germany, Austria
and the Netherlands. Other European
countries still represent more than a
third of responses, which testifies to the
geographic diversity within our survey.
The relative presence of firm types
in each country zone is detailed in
Table 2.

Table 1: Split of respondents by geographic zone (in percent)
France

Luxembourg,
Ireland

United
Kingdom

Germany,
Austria,
Netherlands

Switzerland

Portugal,
Italy, Greece,
Spain

Nordic
countries

Other

22.1

16.6

14.7

11.7

9.8

6.1

4.9

14.1

Table 2: Split of respondents by firm type (in percent)
Asset
manager

Pension
fund

Reseller

Insurance
company

AM
servicing

Consultant

Other

Regulator/
supervisor

Lobby

41.6

15.5

9.3

8.7

7.5

6.8

6.8

2.5

1.2
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The Survey Highlights the Main
Concerns of the Industry
All of the specific risks come out at a
very high level of importance, without
a clear outlier. Bankruptcy risk of an
intermediary, collateral risk, internal or
external fraud, liquidity risk and breaches
of investment rules all come out above
75%, and mis-selling risk at 70%.
Yet the perceived degree of protection is
uneven in all risks. Respondents notably
feel less protected against liquidity risk.
The
increased
sophistication
of
operations is, however, undoubtedly a
prominent source of non-financial risk

as it is important or very important for
77% of respondents, followed by the
reduced capacity of some intermediary
to guarantee deposits – which must be
understood as ensuring the return of
assets – (59%), inadequate and/or unclear
regulation (57%) and the absence of
responsibility of management companies
regarding restitution (53%).
Respondents have mixed views on
regulatory initiatives. They think that
AIFMD will marginally contribute to
decreasing non-financial risks (27%
think risks will decrease, 21% that they
will increase). By contrast, they are

Figure 1: How protected from the following non-financial risks do you feel you are?

Figure 2:
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slightly worried on the UCITS automatic
notification procedure (31% think it
will increase risks, 10% that they will
decrease).

Transparency, Information and
Governance are the Industry’s Top
Priorities
Table 3 shows that when it comes to the
relative importance of themes, there is a

Table 3: Priority of topics for new regulation (in percent)
The following table shows the percentage of respondents who picked each theme as their nth priority for new regulation. The
synthetic index is computed for each theme as the sum over n of (1/n) times the percentage of people who chose that theme in
the nth place.

Choice #1

Transparency,
information &
governance

Financial
responsibility of
the industry

Regulation on
restitution

Regulation on
distribution

Judicial powers to
investors

61

20

11

7

1

Choice #2

16

40

14

21

9

Choice #3

14

19

20

27

19

Choice #4

6

18

29

21

25

Choice #5

3

3

25

24

45

75.4

51.6

37.5

36.2

27.6

Synthetic index
(1/n weights)

Figure 3: How much do you agree with the following assertions regarding regulations on transparency, information and governance
for non-financial-risks?
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very strong message that the respondents
are sending out to regulators: they believe
in transparency. Some 61% of respondents
rank transparency, information and
governance as their top priority for
new regulation, while 40% picked the
financial responsibility of the industry as
their second choice. Regulation on both
restitution and distribution come out with
similar results, in the third and fourth
positions. Giving more judicial powers to
investors seems to come out much lower
on the agenda of our respondents.
An important priority for regulation
would thus be to improve transparency,
to the extent that respondents on the
whole and institutional investors are
ready to pay the price for this improved
transparency (more than for other types
of measure). An overwhelming majority of
respondents (91%) agree that regulators
should ensure that the information is
indeed fair, clear and not misleading.
Governance comes immediately behind

transparency. A very strong majority of
respondents (79%) agree that fiduciary
duties of asset managers should be
reinforced, by stating that they must
invest for the sole benefit of their clients.
Ratings of non-financial risks in the
KID, as proposed in Amenc and Sender
(2010b), would be still a good way
to improve transparency for 53% of
respondents.

The Industry Wishes for Stronger
Responsibilities for Asset Managers
and Clearer Responsibility for
Depositaries
According to respondents, the second
priority for regulators should be that
responsibilities of the fund management
industry be put under the limelight and
reinforced. Directives must ensure that
responsibilities are adequately distributed
(and made clear to the client, who must
in turn be knowledgeable about risks as
well). So there seems to be an agreement

Figure 4: How much do you agree with the following assertions regarding regulations on capital protection and financial
responsability for non-finnacial risks?
Greater fiduciary duties should be
required of depositaries.
A clearer responsibility regime should
be instated for depositaries, with
monitoring and obligation of means.
Asset managers should have greater
responsibility regarding non−financial
risks.

Strongly disagree

A European regime of retail investor
insurance (ICSD) should be created.

Disagree
Unsure
Agree

The availability of private insurance
against non−financial risks should
be required.

Strongly agree

Capital requirements should be increased
for all intermediaries.
Risk−based capital requirements (based
on ratings of non−financial risks)
should be applied to asset managers.
0.0
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that regulations cannot act in lieu of
managers, and the point of contention is
more to which extent regulations must
be principle based only. Overall, 67%
agree that asset managers should have
greater responsibility regarding nonfinancial risks. A majority of respondents
(65%) agree that greater fiduciary duties
should be required of depositaries. Most
prominently, 75% agree that a clearer
responsibility regime should be instated
for depositaries, with monitoring and
obligation of means.
While 44% agree that risk-based capital
requirements (based on ratings of nonfinancial risks) should be applied to asset
managers, qualitative answers show that
opinions are very mixed about basing
them on a notion of rating of financial risk.
More precisely, because such measures do
not currently exist, many respondents are
unsure about when and how these could
apply. We argue that the establishment

of such measures is based on similar
information to that of ratings, but that it
has a strong qualitative component since
many events (such as the immobilisation
of assets at a bankrupt sub-custodian)
have had very little or no occurrence in
many countries.

Distribution and Restitution Need
Clarification Above All
Clarification is much needed in the
area of distribution. A very strong
majority of respondents (81%) agree
that responsibilities should be clarified
ex-ante according to who controls
each subset of information. This could
be done contractually so as to better
accommodate differences between funds.
Then, a majority of respondents (69%)
agree that distributors should have
complete responsibility as the first line of
defence for investors, but it could fall back
on other parties if they have provided

Figure 5: How much do you agree with the following descriptions of responsabilities for distribution?
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inappropriate or misleading information.
So, distributors have a major role to play,
not only to be transparent themselves but
also to request transparency from their
providers, which is in line with Amenc and
Sender (2010b).
Due to the Madoff affair, restitution is
possibly the non-financial risk to have
gained the most visibility in recent years.
Depositaries are entrusted with the safekeeping of assets, and are usually assumed
responsible for the restitution of the assets
that they hold under custody. The collapse
of Lehman not only showed the world
that a systemically large institution could

fail; it put the question of international
cooperation and rules harmonisation on
centre stage. Restitution may be rendered
impossible, at least under reasonable
delays, in such extreme cases as the
default of an institution — reputable as it
might have been.
Respondents are firstly in favour of
a clarification of the perimeter of
responsibilities, which is in line with
recent proposals put forward by the
ESMA (2011a and 2011b), as well as in
the response to the ESMA’s consultation
by the European Trustee and Depositary
Forum (ETDF, 2011): a strong majority of

Figure 6: How much do you agree with the following assertions regarding regulations on the restitution of assets?
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respondents (69%) agree that depositaries
should be responsible for the unconditional
restitution of assets under their custody
or control. Likewise, 68% agree that the
restitution on assets should be contractually
defined between depositaries and asset
managers at the creation of the fund. And
many think that sub-custodians should be
included in this contractual definition of
the roles: 65% agree that the restitution
on assets should be contractually defined
between depositaries, sub-custodians and
asset managers.

Opinions are Divided on the Judicial
Powers of Investors
On the last theme – the judicial powers
given to investors – opinions are split. We
investigate the themes of class actions,
divergence of national laws, and role of an
international savings authority or financial
ombudsman.
Overall, a majority of respondents (70%)
agree that investors should be able to
launch class action suits to get fair
compensation (16% disagree). However,

only 37% agree that those class action
suits should allow for penalties on top of
the fair compensation (36% disagree). This
echoes the criticism of class actions that
it forces deep pockets into settlements of
baseless claims, and the proposal in Amenc
and Sender (2010b) that they are only
used to obtain reparation of losses, not as
punishment — financial penalties above
and beyond reparation for damages —
usually associated with class actions: the
idea is to ensure reparations are made, not
to punish.
Those class actions would have to be
defined within a European framework to be
consistent across countries. A significant
52% of respondents agree that because
of diverging national laws, class action
suits in Europe only make sense if they are
brought to a pan-European authority or
court (19% disagree).
As for other ways to refer matters to
supervisors, a majority of respondents
(52%) agree that a European ombudsman/
mediator should be created (20% disagree)
to settle cross-border cases. The European

Figure 7: How much do you agree with the following regulations on the judicial power of investors regarding non-financial risks?
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Securities and Markets Authority (ESMA)
could play this role. Only 38% agree that
a European savings protection authority
(rather than just a savings regulation
authority) should be created (30%
disagree) to complement the powers
of the ESMA. This appears to be more
positively seen by the respondents from
France, and significantly less by those
from the United Kingdom.

Greater protections against nonfinancial risks are expected to be a
net cost to all parties
An important aspect when discussing
protection is the question of its costs, as
there is usually a trade off. Respondents
are ready to pay for greater transparency
more than for any other measure. If
fiduciary duties can be enforced without
much cost, the more general theme of
greater financial responsibility of the
investment management industry, which
included capital requirements, higher
depositary protection and insurance
as sub-themes, is expected to be a net
cost for the investment management
industry, probably also because in practice
investors are less ready to pay for these

types of measures since they are already
of the opinion that the fund management
industry should be prepared to assume its
fiduciary duties.
Responses to our survey contrast with
those of AIMA (2011), as greater protection
on aggregate would be a net cost or a high
net cost to asset managers for 70% of our
respondents, to depositaries for 69%, and to
custodians for 73%. Only a minority think it
will be a net benefit (7%, 5% and another
5% respectively). The three categories
would mostly share the costs of greater
protection regarding the financial
responsibility of the industry. It would be a
net cost or a high net cost to asset managers
for 68% of respondents, to depositaries for
60% of respondents, and custodians for
67% of respondents.
Costs of greater protection regarding
regulation on distribution would mostly
be borne by asset managers. It would be
a net cost or a high net cost to them for
59% of respondents, while only 28% think
it would be for custodians (as many as
69% are unsure), and 32% for custodians
(62 % are unsure). On the other hand,
the costs of greater protection regarding

Figure 8: Would greater protection be a net cost to asset managers?
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Figure 9: Would greater protection be a net cost to depositaries?

stricter obligations of restitution would
fall mostly on depositaries and custodians.
It would be a net cost or a high net
cost to asset managers according to
42% of respondents (45% are unsure),
to depositaries for 66%, and finally to
custodians for 73% of respondents. At the
same time, there is a clear limit to how
much costs can be absorbed by low fees
services such as depositary services, and
for this sector, it is likely that expenses
will be largely absorbed by increases in
fees, which respondents sometimes seem
to ignore.

Respondents are Split but Generally
Rather Sceptical of Regulation
Respondents agree that neither regulations
nor the fund management industry have
been able to adequately anticipate the
rise of non-financial risks (in particular in
UCITS funds from the time they invested
in the main in stocks and bonds) and
ensure these are controlled, managed and
adequately communicated. Yet, there is a
strong opposition among respondents on
the role of regulation and of the industry,
opposition that is partly explained by the
respondents’ respective countries.

Figure 10: How much do you agree with the following statments?
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The industry is very well aware of the
limitations of regulations, and on the
whole, there is a certain consensus on the
idea that there are some non-financial
risks inherent to investing which, even
when not rewarded,1 must be taken.
Indeed, 87% of respondents agree that the
role of regulation is to limit non-financial
risks and ensure that they are controlled
and managed, not to suppress them.

1 - The traditional view is
that operational risk is the
only risk that is not rewarded,
in contrast to financial risks,
and the statement must be
understood in that sense.
However, one could also
argue that markets that are
more difficult to access or
more subject to non-financial
risks should see a form of
risk premium attached to
investments.

A very strong associated statement is that
56% agree that insuring risks will lead to
a loss of accountability among investors.
In addition, when it comes to a much
discussed practical detail regarding the
way to protect investors, increasing the
depositary liability regarding restitution,
62% agree that a depositary cannot
guarantee the restitution of assets that
are not under its custody and control.
Respondents are also afraid that enforcing
restitution duties will be costly (49%
think that regulations cannot guarantee
the restitution of assets at a reasonable
cost and 29% are unsure, so only 22%
think this is possible).
Yet, respondents are split on the
importance of supervision and regulation
itself. Respondents in AM servicing,
who may be more concerned with these
questions, are more worried than others
that it cannot be done at a reasonable
cost. After all, they think that they will
bear a large chunk of the costs associated
with
greater
regulations.
Similar
percentages (42% agree, 31% unsure)
are given to the assertion that the fund
management industry cannot guarantee
the restitution of assets at a reasonable
cost. This last item sees a lot of divergence
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between countries. While France believes
it is possible more than average, the
United Kingdom as well as the Germany,
Austria and Netherlands group are
significantly more sceptical than average.
In terms of categories of respondent, we
also see an interesting group of pension
funds, insurers and resellers being more
optimistic on that option than assets
managers and AM servicing. Whether this
reflects a more informed position or a
different prior is up for debate.
A minority of respondents, usually more
from the British regulatory and political
culture, are very pessimistic about
regulations because they think that
regulators have absolutely no hindsight
and, just like the industry, are following
market trends and acting after risks have
materialised, but will always fall short of
preventing them. This view confirms that
regulations are partly politically driven,
that they are inadequate, costly, induce
high frictional costs that end up penalizing
clients, and they generate inappropriate
innovation from the industry aimed
at removing the inconveniences of
regulation rather than at providing better
solutions to their clients.
Respondents from continental Europe,
such as the French, who have inherited
a stronger administrative and regulatory
culture, have more favourable perceptions
of regulatory initiatives in their open
answers. Luxembourg and Ireland, who
have both relied on European regulation
and the notion that it facilitates the
distribution of funds to expand, are
naturally inclined to have faith in
European regulations. They disagree
significantly more than average that the
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The Attractiveness of Secure UCITS
is very much Determined by Legal
and Regulatory Traditions

responsible for returning all assets that can
be returned (financial derivatives cannot
be). More than 67% of respondents agree
that this would be worth investigating.
However, if securities are limited to
European financial securities admitted
to central securities depositaries, a
significant but lower 57% think that this
secure subset is worth investigating.

UCITS was designed as a simple and unique
framework for European investment
funds, and it has managed to become a
staple. However, it lacked transparency
on non-financial risks, to the extent that,
in practice, it offered differing degrees
of investor protection according to
geographies of sub-product specificities.
Almost 59% of respondents agree that,
on the whole, the existing complexity
and internationalisation of UCITS funds
may make it impossible to guarantee the
restitution of assets at a reasonable cost.
In this light, one could envisage creating
the aforementioned subset of secure
UCITS for which the depositary is —
contractually or legally — unconditionally

For regulators, the main lesson is that
even though rule-based regulations are
necessary, the principles of responsibility
and transparency must not be forgotten.
Homogeneity is needed, and regulation
will contribute to it largely, as well as
to giving adequate incentives. Principlebased regulations are required to ensure
that fiduciary duties are taken seriously
everywhere, including in countries
that have historically had a more
administrative approach to regulation.
Rule-based regulations are also needed
for European regulations to be applicable
in civil-law countries as well as to ensure
a uniform implementation in common-

role of regulations is to limit non-financial
risks and ensure that they are controlled
and managed, and not to suppress them.
They are also attached to the UCITS brand.

Figure 11: How much do you agree with the following statments?
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law countries and to avoid vagueness
in
contracts
and
responsibilities.
A regulatory approach limited to boxticking would be severely counterproductive.

Overall, Regulators have been
Paying too Little Attention to
Transparency and Responsibilities of
Asset Managers
As it happens, in the themes of interest
in our study, the major themes that
emerge are those that have largely
been overlooked by regulators in recent
works. Firstly, in the respondents' eyes,
transparency should be the primary
regulatory requirement for non-financial
risks, which suggests that non-financial
risks should be communicated with similar
indicators to financial risks.
Secondly, we argued in Amenc and Sender
(2010b) that since non-financial risks
primarily arise from the fund manager’s
decisions, they must be the primary
responsible party too. The answers to the
survey largely support this view, making
the role of the asset manager at least as
important as that of the depositary.
In these matters, practical challenges
remain. For transparency, adequate
measurement processes remain to be
found. For manager’s responsibility, since
capital requirements are costly, fiduciary
duties should be taken at face value
in regulations. In this field, regulations
should, rather than limit manager
compensation, focus more on optimal
compensation contracts.
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In any instance, regulators cannot afford
to turn a blind eye to non-financial risks.
Again, transparency is a major concern
that can be significant improved at
moderate costs. Clarification is needed
on various aspects, notably the split of
responsibility between depositaries and
asset managers. So far, too much of the
emphasis has been put on depositaries;
the pendulum should swing back towards
asset managers who, after all, are in the
best position to manage those risks.
The politically-driven regulatory attitude
makes us worry that very little or no
“objective reasons to discharge” will be
allowed in UCITS funds and that implicitly
or explicitly, depositaries’ restitution
liability will be close to unconditional
in such funds, whereas exemptions are
economically needed, for instance when
the assets are not under the control of
the depositary, or when there are external
events beyond reasonable control. We
believe that administrative-like protection
should be made available to investors
by means of a set of funds where the
depositary is unconditionally responsible
for the restitution of assets. However,
such protection should not be mandatory
in all funds, not even in retail funds. After
all, professionals favour an approach
based on transparency, fiduciary duties
and, within the less important theme of
judicial means of investors, class actions.

1. Introduction
2. xxxxxxxxxxxxxxxxxx
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This survey has been conducted within
the research chair "Risk and Regulation
in the European Fund Management
Industry" sponsored by CACEIS, following
a study of called “The European Fund
Management Industry Needs a Better
Grasp of Non-financial Risks” (Amenc and
Sender, 2010b). In that paper, we identified
major areas of concern for the European
fund industry, examined the regulatory
framework at the European level as well
as country regulations and practices in
France, the United Kingdom, Luxembourg
and Ireland. We then described possible
regulatory and industry solutions for
different themes, such as transparency
and governance, financial responsibility
of the industry, restitution and depositary
liabilities, distribution and judicial powers
of investors.
The term of “non-financial risks” does not
have a single definition for everybody. For
the purpose of this survey, we considered
the scope of risks than were discussed in
Amenc and Sender (2010b). Under the
“non-financial risks” umbrella, we include
the non-financial component of other risks
that may have a financial dimension, for
instance counterparty risk, liquidity risk or
sub-custody risk.
By counterparty risk, we understand the
default of an intermediary rather than
that of a bond issuer. Liquidity risk, in a
non-financial perspective, is mostly the
risk that assets would be frozen pending
litigation or taking excessive time to
be returned to their rightful owners.
Sub-custody risk is the special case where
sub-custodial arrangements are made
regarding some assets, most usually in a
totally opaque way for the investor. At least
20
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outside of derivatives contracts, these risks
can usually not be considered financial.
For instance, the default of a custodian
might prevent assets from being returned
within reasonable delays (hence creating
liquidity risk), or even returned at all in
some specific cases.
As pointed out in the first-year study,
non-financial risks are on the rise within the
industry. To date, no satisfactory measures
have been taken either by the national and
supranational regulators, or by the industry
itself, to put these risks under control.
Growing sophistication of operations
and investment strategies, together with
their progressive internationalisation,
have outpaced the capacity of supervisors
and the industry to establish proper risk
management practices. Their need, however,
appears increasingly salient, in the light of
recent events such as the Lehman Brothers
demise and the Madoff fraud.
In the first section of the survey, we review
the importance given to each of these risks
and we assess how protected the industry
feels against them and what has caused
the rise in non-financial risks. As a broad
assessment, we also investigate whether
respondents think that currently drafted
or implemented regulations, AIFMD and
UCITS, will contribute to a rise or fall in
non-financial risks.
We then investigate more precisely the
attitude of respondents regarding the main
themes described in Amenc and Sender
(2010b): transparency, information and
governance; capital protection and financial
responsibility of the industry; distribution;
restitution; and the judicial powers of
investors.
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Amenc and Sender (2010b) argue that
transparency was a major issue in European
financial regulations, insufficiently tackled
by regulatory works.
Improved transparency and governance
are at the forefront when trying to tackle
non-financial risk. Those improvements
could come from regulators, self-regulation
by industry bodies, or both. It is suggested
that a possible way to improve the
transparency with respect to non-financial
risks would be to include an explicit indicator
of these risks (which we will call a rating
because of its possible qualitative nature)
in the Key Information Document (KID) of
each fund (see Amenc and Sender, 2010b,
p11 and 57). This measure could notably
evaluate elements related to sub-custody
risk, infrastructure and operational risk,
or counterparty risk for funds involved in
derivatives operations. We also suggest as
in Amenc and Sender (2011) that fit-forpurpose product regulations ensure
that products are adapted to the needs
of investors and specific risk objectives.
If there is a need or willingness to have
funds that are fully protected against
restitution risk, a notion of secure UCITS
where depositaries are liable for the
restitution of assets would fit this purpose.
With definitions, measurement and
reporting of non-financial risks all too vague,
information was sometimes misleading –
see the case of money-market funds (Amenc
and Sender, 2010b, p. 21) or the Madoff
affair as the prospectus was judged to be
misleading in this case (Laurent and Protard,
2011). Who is responsible for transparency
is also insufficiently detailed, so the legal
ramifications of inadequate information
are complex in the current environment.

The Irish High Court, based on UCITS law,
ruled that Aforge Finance SAS, a French
investor in Madoff’s feeder fund – Thema
International Fund (UCITS), was entitled
to turn to the depositary, HSBC, to obtain
the mandatory annual report that Thema
failed to release (Bodoni and Doyle, 2011).
Means of supervision (which, in practice,
also means supervisory powers) vary from
one country to another. For instance,
each national financial supervisor sets its
penalties, and in case of a breach in the fair,
clear and not misleading characteristics of
the prospectus, the fine in Luxembourg is
limited to 12,500 euros (compared to 100
million euros by the AMF in France) – a
severe limit to the effectiveness of any
transparency-related regulation.
Then, as information is incomplete and
because fund managers take decisions
where the risk is formed, the financial
responsibility of the fund management
industry comes into play as a second
complementary venue to mitigate
non-financial risks. To avoid ill-defined
chains of delegations that create opaqueness
and uncertainty, it seems necessary to spell
out each link’s duties, either in law or by
explicitly defining them contractually at
the inception of the fund. One logical
approach would be to define obligations
according to who controls which part of the
information, and in a uniformed manner
across Europe. Recently, the responsibilities
of fund managers, intermediaries and
distributors, have been judged differently
in different jurisdictions in the Madoff case.
1818 Gestion was fined by the French
Tribunal de Commerce for investing in
Madoff’s feeder fund Luxalpha, as part of
a 30% “other assets” category described
as “low-risk” in the prospectus. These
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2 - See page 32 for an
extended description.

investments were judged at odds with
the duties of clear and not misleading
information, vigilance, diligence and
competency. At the same time, UBS,
Luxalpha’s fund manager and depositary
and the main link to Madoff, was not
fined by the CSSF, which instead ordered
an improvement in their procedures and
structures (and the case was naturally
brought before the courts by the liquidator).
When it comes to protecting the final
investor, distribution certainly has a
major role to play. After all, mis-selling is
a large source of risk, and resellers of funds
should therefore provide accurate and not
misleading information to their clients.
However, who does what due diligences is
still a valid question, as one cannot expect
the distributor to have access to the full
set of information as investment processes
become more complex.
Another theme we investigate, underlined
by Madoff, is the responsibility of restitution
of assets. The responsibility for restitution
can either be defined in law or by contract
between depositaries, sub-custodians and
asset managers. Whether it is conditional
and must happen with “reasonable delay”
must be defined accurately. The depositary
is responsible for restitution of assets in its
custody, but until recently, sub-custody has
been an important issue that is subject to
national disparities, as illustrated by the
demise of Lehman Brothers International
(Europe). In France, the AMF vs. RBC
Dexia and Société Générale case sheds
some light on restitution of assets in
sub-custody at bankrupt institutions.
In April 2009, the French Cour d’Appel
rejected the appeals formed by RBC Dexia
and Société Générale for an injunction by
the AMF to make restitution of assets to
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three funds for which they were depositaries.
Conservation of these assets had been
delegated to Lehman Brothers International
(Europe), which collapsed in the meantime.
This added to the jurisprudence that the
depositary, rather than the sub-custodian,
is responsible for restitution of assets in
its custody.
There are, however, inconsistencies in
country regulations such as bankruptcy
laws, which create a legal maze even within
Europe: “In France, where depositaries
had an immediate and unconditional
obligation of restitution, depositaries had
to compensate investors in some ARIA EL
funds for assets that had been posted as
collateral to Lehman, but the order of 23
October 2008 and the decree of 24 July
2009 allow a depositary’s liabilities to be
contractually lowered for OPCVM ARIA
and OPCVM contractuel (which use the
prime broker to borrow assets)“ (Amenc
and Sender, 2010b, p. 20).
Regulators have not been inactive since last
year. The level I AIFMD directive (European
Union, 2011a) had been voted by the time
the paper was finished; since then, the
debate on the regulation of non-financial
risks has been lively, notably with proposals
for level II implementing measures proposed
by the European Securities and Markets
Authority (ESMA, 2011a and 2011b), and a
great participation of many industry group
and firms to the consultation process (see
EDHEC response: Amenc and Sender, 2011).
The proposed implementing measures would
reinforce the responsibilities of depositaries.
Regulation of depositary duties, first set
within the AIFMD, are expected to be
transposed into UCITS V (an EU proposal
is expected for summer 2012).2
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There is a distinct risk that the lack of a
unified goal may turn this directive into
an inapplicable patchwork. In particular,
politically driven decisions mean that
some relevant outputs from consultations
to professionals may be foregone for
political reasons. For instance, very little
attention has been paid to transparency
for investors, although it clearly appears to
be a top priority for the industry. Similarly,
harmonisation in implementation has been
a major failure of past regulatory attempts
in this area; it appears uncertain that this
directive will alter that course.

3 - In commercial laws, the
presumption of innocence
of professionals prevails,
and investors need to prove
that their loss is a direct
consequence of a faulty
action of professionals to
obtain reparation.

From a practical standpoint, the judicial
powers of investors are therefore important.
Amenc and Sender (2010b) remind there
are inconsistencies in country regulations –
mainly in those prior to the implementation
of EU financial laws, but which interact
with them. Due to the liquidation, Lehman’s
assets were frozen and in the hands of
the liquidator; some European investors
tried to intervene. The British liquidator
blocked the restitution of assets held
as collateral by Lehman Brothers as a
prime broker, probably on the grounds
that this collateral was not free of debt
(the borrowings from investment funds).
As a consequence, many investment funds
could not complete any transactions, and
the French regulator ordered depositaries
to return the value of the assets to the
investment fund.
In addition, the Madoff fraud also
illustrates more widely the disparities
in responsibilities of all actors and that
regulators were ill-equipped for this sort
of fraud (see Amenc and Sender, 2010b and
Le Page, 2011 for a summary).

In this theme, the organisation of the
means of actions of individual investors is
important. Firstly, the lack of participation
of investors in the monitoring of the fund,
even when they are of the corporate form,
makes it difficult for them to ensure
that fiduciary duties are taken seriously
in funds. Secondly, even if supervisory
agencies can play the role of mediator
(now for all financial sectors), investors
generally ignore this possibility (AMF, 2011),
and even if it is advertised, it could prove
inconsistent in countries (see above).
Moreover, the recourse to civil procedures
is always considered as costly, possibly
lengthy and technically difficult for
individual investors who often find it hard
to bring evidence against professionals.3
For that reason, collective means of
actions such as class actions would
adequately complement existing laws:
“Class actions are a possible means of
imposing responsibilities, as investors can,
as consumers, pool their resources to bring
claims, regardless of the legal structure
of the investment fund (investors are
currently not greatly involved in daily
monitoring of fund management and the
unit-holder base is generally too highly
fragmented to bring a claim, after the fact,
against management)” (Amenc and Sender,
2010b, p. 11).
This case is made much more complex
when investors invest in foreign funds. In
principle, the delimitation and interaction of
competences between country jurisdictions
are dealt with by European laws. For
instance, individual complaints of French
Luxalpha investors against UBS must be
dealt by the Tribunal d'Arrondissement
of Luxembourg in the case brought to it
by the liquidator (Agefi, 2011). But such
An EDHEC-Risk Institute Publication
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delimitations do not ensure a unified
framework and common supervisory and
judicial cultures for settling such disputes.
In practice, it is not obvious that one can
remedy the inconsistencies both in country
laws and supervisory cultures,4 particularly
for fiduciary duties.

4 - While the ESMA will
contribute in homogenising
the country implementation
of financial regulations,
the homogenisation of
non-financial laws and
supervisory cultures is a more
difficult exercise.

further discussion, and we ran a number
of follow-up phone interviews. Those
discussions shed light on some of the
respondents’ answers.
For the purpose of the analysis, we have
isolated different geographic zones for
our respondents (see the breakdown in
table 2.1.2). France accounts for the largest
share, with over a fifth of the participants.
Luxembourg and Ireland account for almost
17%, followed by the United Kingdom,
Germany, Austria and the Netherlands.
Other European countries still represent
more than a third of responses, which
testifies to the geographic diversity within
our survey.

Our survey aims to contribute to this
regulatory debate by providing, some
more detailed insights into the concerns
and priorities of the industry on all of
these themes. After a general view of the
situation and its recent changes, we study
the need for changes in regulation and
risk management practices for the various
categories we have previously discussed.
We then take a look at the costs this
regulation would entail and the willingness
of professionals to consent to them in
exchange for increased protection. Finally,
we consider the limitations of regulation
and some alternative solutions.

For more in-depth comparison, we provide
detailed zone-by-zone averages in each
part, together with statistical analysis of
variance (ANOVA) to test whether the
country group separation is pertinent for
a given question, which is provided in the
appendix.

1.1. Profile of Respondents
We conducted a survey between 27 June
and 18 September 2011. It took the form
of a self-administered online questionnaire,
specifically targeted at the European fund
industry. We collected 163 replies from
professionals of various categories of firms
(see table 2.1.1). High-level professionals of
diverse horizons asked to be contacted for
Table 1.1.1: Split of respondents by firm type (in percent)
Asset
manager

Pension
fund

Reseller

Insurance
company

AM
servicing

Consultant

Other

Regulator/
supervisor

Lobby

41.6

15.5

9.3

8.7

7.5

6.8

6.8

2.5

1.2

Table 1.1.2: Split of respondents by geographic zone (in percent)
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France

Luxembourg,
Ireland

United
Kingdom

Germany,
Austria,
Netherlands

Switzerland

Portugal,
Italy, Greece,
Spain

Nordic
countries

Other

22.1

16.6

14.7

11.7

9.8

6.1

4.9

14.1

2. A General View of the
Situation and Challenges
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2.1. Major Non-Financial Risks and
Degrees of Protection
It is important to identify which sources
of non-financial risk the respondents
perceive as the most salient. We
considered for the purpose of this survey
the scope of risks than were discussed
in Amenc and Sender (2010b). Under
the “non-financial risks” umbrella, we
include the non-financial component
of other risks that may have a financial
dimension, for instance counterparty
risk, liquidity risk or sub-custody risk (see
the introduction for further definitions).
Non-financial risks are actual
concerns for respondents
All of the specific risks come out at a very
high level of importance, without a clear
outlier. Some 78% of the respondents
defined bankruptcy risk of an intermediary
as important to them, 77% in the case
of collateral risk, 79% for internal or
external fraud, 80% for liquidity risk and
78% for breaches of investment rules.
Mis-selling risk comes out lower, being
important for only 70% of respondents.

Looking at the country differences, it
appears that respondents from France are
significantly less concerned than their
peers by all non-financial risks, except
for collateral risk. The United Kingdom
emphasises the risk of bankruptcy of an
intermediary, which might stem from
their recent experience, notably with
the Lehman collapse. Both the United
Kingdom and the group composed of
Germany, Austria and the Netherlands
appear to put more importance than
average on the risk of fraud.
From these results, it is clear that the
risks we have highlighted in the scope
of this study are sensible in the eyes of
the respondents, and represent actual
concerns for them. A natural second step
in creating a hierarchy of non-financial
risks is then to match the perceived
importance to the perceived level of
protection against those same risks. It
would be logical that people will have
insurance against those risks they see as
the most prominent, unless of course no
protection exists.

Figure 10: How important to you are the following non-financial risks?
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Figure 2.1.2: Country group average of the importance of major non-financial risks
How important to you are the following non-financial risks?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for Irrelevant, 1 for Slightly important, 2 for
Important, 3 for Very important.

Respondents are confident in their
protection from non-financial risks
Our question interweaves two degrees
of insulation against non-financial risks.
First, explicit protection might be used
against some of the risks. Second, some
choices in governance or investment
practices, while not being an actual
insurance, might largely mitigate the
potential consequences of mishaps.

It is therefore interesting to look at how
respondents feel insulated from nonfinancial risks. Firstly, overall it seems that
respondents are quite confident in their
protection. While only a few go as far as
saying they are “completely” protected,
there are less than 20% who feel “not at
all” or “poorly” protected for each category
of risk, with the exception of liquidity risk
(30%). The rest is split between “rather
well” and “very well” protected.

Figure 2.1.3: How protected from the following non-financial risks do you feel you are?
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Figure 2.1.4: Country group average of the protection against major non-financial risks
How protected from the following non-financial risks do you feel you are?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for Not at all, 1 for Poorly, 2 for Rather well,
3 for Very well, 4 for Completely.

Looking at countries, France, which feels
less protected from those risks, also
believes they are less important, with
the notable exception of mispricing. The
United Kingdom feels significantly more
protected than average regarding fraud
(which was regarded as an important risk)
and mis-selling risk. Germany, Austria and
the Netherlands feel more protected than
average against the risk of bankruptcy
of an intermediary and the breach of
investment rules.
Respondents sometimes mentioned
some categories of risks that we did not
specifically study. Among these, the most
commonly cited are by far regulatory
and legal risks, also underlined in Grene
(2010). Regulatory risk could be defined
as the impact of sudden changes in the
regulation either of the country a firm
or a fund is registered in, or in that
of other competing countries, hence
changing the competitive landscape.
28
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Legal risk is the risk inherent to the
interpretation of laws and bylaws in front
of a court of justice. Both of these risks are
undoubtedly significant and uncertainty
has consequences on the behaviour of
actors, so definitive clarifications of the
regulations and responsibilities for nonfinancial risks are important for the
industry.

2.2. Historical causes of the rise of
non-financial risks
In order to find appropriate regulations
and risk-management techniques to
mitigate non-financial risks, it is of course
crucial to understand how they came to
be. Amenc and Sender (2010b) describe
a series of causes: “the evolution of fund
management techniques has increased
non-financial risks. UCITS regulation
was originally constructed from country
regulations when funds invested mainly
in domestic listed securities, and when
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depositaries could hold all assets in custody.
With the increasing sophistication of fund
management techniques and number of
asset classes, investment funds invested
in derivatives and extended their holdings
of securities to geographies that required
local custody.” (p. 26); that “regulatory
certifications based on inadequate rules
contributed to adverse selection and misselling: adverse selection may arise when
certification can be obtained by complying
with the letter of the law but without
truly restricting the fund’s investment
strategy or protecting investors. UCITS
money market funds, supposedly the most
liquid, have been able to invest in illiquid
assets, such as sub-prime securities,
which only seemed liquid, as trading
volumes were very thin relative to the size
of the underlying assets. Investment in
structured products can provide the same
illusion of liquidity. For such funds, the
requirement to have bi-weekly calculation
does not mean that fund liquidity will
be available when needed by investors,
and it creates a false sense of security,
especially since regulators and supervisors
authorised in UCITS funds suspensions
and side pockets typical of illiquid hedge
fund strategies” (p. 27); that “unclear
depositary obligations and liabilities
increased risks: the growing sophistication
of funds, as well as their greater use of
derivatives and of international assets
that require external sub-custody”;
that the depositary liabilities where
left undefined in UCITS; that there was
“country competition in implementation
guidelines: The UCITS regulation has
inherited from country and European retail
regulations the objective to protect unitholders of regulated investment funds.
It relies on requirements on eligible

assets (definition of eligible assets and
diversification requirements) and on
the enforcement of risk management
practices” (p. 31), yet that there were
various definitions of eligible assets.
On the whole the main message is that
differing implementation of EU laws
and differing supervisory cultures have
cause heterogeneity in the European fund
management industry. We investigate
which of the following causes are judged
most important in explaining the rise of
non-financial risks:
• Increased sophistication of operations
• Lack of professionalism or poor training
of some intermediaries
• Inadequate and/or unclear regulation
(particularly related to non-financial risks)
• Reduced capacity of some intermediary
to guarantee deposits
• Absence of responsibility of management
companies regarding restitution
• Lack of harmonisation of rules
• Internationalisation of the fund
management industry
The rise in non-financial risks stems
not from a unique cause but from
concomitant factors
For respondents, it seems that most of
the historical causes we put forward were
deemed important, so much that a clear
hierarchy is not striking.
The increased sophistication of operations
is however undoubtedly a prominent
source of non-financial risks: it was
important for 77% (irrelevant: 1%). With
the increasing sophistication of fund
management techniques and number of
asset classes, investment funds invested
in derivatives and extended their holdings
An EDHEC-Risk Institute Publication
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of securities to geographies that require
local custody. The legislative framework
was unsuited to managing the risks arising
from the changes in the investment fund
industry, as the continuous evolution of
funds increased the risk of non-financial
losses. The wider availability of alternative
investments has increased the complexity
of the mechanisms and processes, which
is a source of risk.
Lack of harmonisation of rules, without
surprise, also comes high in the concerns
of respondents. Almost 58% consider
it important (irrelevant for 14%).
The internationalisation of the fund
management industry, in itself, comes
out as relatively less of a concern than
harmonisation. Still, it was important for
48% (irrelevant for 23%).
After all, regulatory competition between
countries in their implementation of
the UCITS directive and of European
recommendations was facilitated because
the loopholes in EU laws (e.g. duties of
bookkeeping and with the sub-custody

of assets were not made explicit). Until
recently, country regulators were left
to define (or not to define) these duties
as the EU framework failed to make
technical implementation mandatory.
The ESMA now has implementing
powers, and its technical measures must
be implemented. This is expected to
contribute to a better understanding
and homogenising of depositary duties.
Yet, the problem of varying country laws
will still persist in the areas where there
is no EU law or implementing measures.
So, not only may respondents think that
internationalisation has contributed to
the risk of non-financial risks in the past,
but that it also remains an issue until more
profound regulatory changes are made.
Some 51% of respondents believe that the
lack of professionalism and poor training
of some intermediaries are important
or very important in the rise of nonfinancial risks (irrelevant for 14%). Facing
the growing complexity of operations, it
is also possible that some intermediaries
failed to receive adequate professional

Figure 2.2.1: How important were the following factors in the recent rise in prominence of non-financial risks?
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training; many were selling products they
did not understand to inadequate clients,
under false promises of absolute returns.
The lack of professionalism contributed to
spreading poorly evaluated risks within
the system.
Then, while still being relatively high, the
reduced capacity of some intermediaries
to guarantee “deposits” [the return of
assets] comes out slightly less important
than the previous causes. Some 16%
consider it irrelevant in the increase
of non-financial risks, and more than
24% only slightly important. Conversely,
59% consider it important or very
important. The absence of responsibility
of management companies regarding
restitution is also ranked slightly lower
as an important cause of the rise of nonfinancial risks (53% consider it irrelevant
or slightly important). Those last two
scores can be explained because many
risks are the combined result of a lack

of responsibility of the investment fund
industry and that of regulators.
Money market funds are an example of
where underlying assets were believed
to be liquid, but turned out not to be. By
certifying funds invested in potentially
illiquid assets as liquid UCITS funds,
sometimes even as very liquid money
market funds, regulators gave investors a
false sense of security. It is a typical case
of mis-selling, as proper information on
this risk was unavailable to the investors,
and it is debatable whether, in some cases,
access to such sophisticated products
by non-sophisticated investors was
appropriate (in a MiFID sense). Overall,
a majority of respondents (57%) believe
that inadequate and/or unclear regulation
(especially related to non-financial risks)
is an important or very important cause
in the rise of non-financial risks (slightly
important for 32 %, irrelevant for 11%).

Figure 2.2.2: Country group average of the causes of increased non-financial risks
How important were the following factors in the recent rise in prominence of non-financial risks?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Irrelevant, -1 for Slightly important, 0
for Important, 1 for Very important.
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The most significant country difference is
the importance of sophistication, which
is significantly greater for France, and
lower in other zones. It might be due
to the fact that French administrative
protection is largely limited to traditional
forms of investing, hence the increasing
sophistication of the system might be
perceived as increasing risks across
the board for reasons reminiscent of
the analysis of common-law and civillaw systems: in theory, rule-based
administrative regulations lead to more
arbitrage than principle-based ones.
Interestingly, we also notice that
Luxembourg and Ireland place less
blame than their peers on the lack of
harmonisation of rules and the increasing
internationalisation of rules — this might
not come as a surprise considering both
countries’ industries developed thanks
to these phenomena. One potential
cause of non-financial risk that we did
not analyse at this stage, but that some
respondents mentioned in open answers
and interviews, is the rise of conflicts
of interests within the financial system.
There is undoubtedly such a risk at various
levels, as moral hazard is omnipresent at
every step of delegated responsibilities.
Investor incentives might not be aligned

32

An EDHEC-Risk Institute Publication

with those of people who manage their
money, let alone with that of depositaries
or rating agencies. Owing to the lack
of control, this moral hazard issue is
particularly sensitive in the finance
context; but it is of a much broader scope,
which is largely outside of the perimeter
of this study, although we consider some
possible remedies later when we talk
about governance.

2.3. Consequences of the new
European regulations
We asked our respondents to evaluate
the overall impact that the accelerated
notification procedure and the Alternative
Investment Fund Managers directive
(AIFMD) were each likely to bear on nonfinancial risks, and why. As a reminder,
the accelerated notification procedure is
a UCITS disposition that accelerates the
procedure for recognising funds across
the EU once they have been recognised by
the home country regulator. The AIFMD
regulates and attempts to create a unified
framework for alternative investment
funds managers and associated actors in
the value chain, notably depositaries as
depositary’s liability regime is a central
issue of the AIFMD.

Main changes in depositary rules in AIFMD and their application to UCITS

Accelerated Notification Procedure
(UCITS IV)

• Regulation of depositary duties, first set within the AIFMD, should be transposed
in UCITS V (an EU proposal is expected for summer 2012).
• The ability of depositaries to transfer their responsibility should be more limited
in UCITS than in an AIF (it is expected that there are less “objective reasons to
discharge” ... or even possibly no reason to discharge).
• AIFMD implicitly establishes the asset classes where the depositary has
responsibility of restitution (eligible assets must be specified in the depositary
contract with the fund).
• UCITS has greater asset restrictions (and UCITS V may further clarify the eligibility
of assets – recall that the vague definitions in UCITS have been a problem).
Other provisions of AIFLD, such as manager’s fair compensation practices should be
transposed too.
• Beyond laws, the large debate that has taken place in the last two years on
depositary duties has had a pedagogical role to the industry.

• Automatic notification procedure
authorises the distribution of funds in
target countries.
• Communication aims to be electronic.
• Simplified prospectus replaced by Key
Information Document.
• Submission file reviewed within
10-working day approval.
• Will diminish the control of the target
country supervisor as, practically, it is
the home country regulator that will
authorise the distribution of funds.
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Figure 2.3.1:

The recent European regulations are
met with uncertainty and caution
31% of respondents believe that the
accelerated notification procedure will
increase or greatly increase non-financial
risk, while almost 59% believe it will
be neutral and only 10% think it will
decrease risks. After all, the accelerated
notification procedure in UCITS IV
might create some country competition
detrimental to non-financial risks:
“Since the domestic supervisor opens
the European market by validating the
prospectus or the KID, countries may try
to attract funds by facilitating validation”
(Amenc and Sender, 2010b, p. 33). This
risk is also illustrated in the Madoff fraud,
see Keena (2010). One should note that
this possibility or arbitrage implies that
the ESMA should have sufficient powers
over national supervisors which will
have “reduced means of controlling the
distribution of foreign funds” (ibid.).
Answers to the related open question and
interviews allow better understanding of
respondents’ views. A recurring concern is
deficiencies in the harmonisation in rules,
implementations of the directive, as well
as law enforcement. Some commenters
argued this might exacerbate regulatory
arbitrage, mis-selling and generally,
operational risks, why might become

dangerous if due diligence does not
improve at the same time. One may be
surprised that not everyone thinks that
the accelerated notification procedure
will increase non-financial risks. On a
more neutral side, some put forward
that even if the accelerated notification
procedure yielded adverse effects, the
regulation of UCITS in itself was a
good thing and would which would at
least compensate those effects. Some
respondents mentioned that the risk was
already present before the introduction
of the accelerated notification procedure,
and that the much-feared problem would
fail to materialise, as generally European
and national regulations already control
the activity of the funds.
Conversely, 27% believe that the AIMF
directive will decrease or greatly decrease
non-financial risks, while 21% believe it
will increase or greatly increase them, and
52% adopt a neutral stance. The comments
on these answers seem to indicate that
the majoritarian neutral answers are
largely due to the uncertainty either on
the implementation or the unintended
consequences of the measures.
Regarding the AIFM directive, most
comments praised its objective of greater
An EDHEC-Risk Institute Publication
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transparency and clearer regulation. After
all, the political process, consultations and
communications surrounding the AIFMD
and embedded depositary regulations
has largely contributed to a better
understanding of non-financial risks and
the challenge of their management by the
financial industry: “The work around the
directive has also allowed the industry
to gain a far better understanding of
non-financial risks, particularly with the
notion that different asset classes require
different processes, both for the fund
industry and for depositaries.” (Amenc
and Sender, 2011, response to the ESMA
consultation on possible implementing
measures).
On the more negative side, some
respondents pointed out limits regarding
harmonisation and due diligence —
something that had been previously
indicated. A limited number of respondents
fear the unintended consequences,
and a possible loss of accountability of
managers. A major concern for the AIFM
directive is the lack of precise economic
objectives, contrary to UCITS. While UCITS
manage to become a brand synonymous
with security, transparency and liquidity,
so far it is not the case with the AIFMD,
which has direct consequences on risks.
“If the main objective was to monitor
systemic risk or even manage it by
controlling the leverage of AIFM funds,
the bulk of managers would certainly
be needed to adopt and submit to the
directive. If the AIFMD is not attractive,
then it will be easier to monitor systemic
risk throughout transaction repositories”
(Amenc and Sender, 2011, p. 7). Obviously,
it is hard to evaluate an overall impact
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of the AIFMD as long as implementing
measures have not been finalised.
On the whole, most respondents are
uncertain or predict very limited changes
when asked to assess the general impact
that the latest regulations aimed at
reinforcing security will bear. A recurring
concern is the increasing complexity of
the regulatory setting: new regulations
should aim to simplify and not just
complement the existing framework,
or run the risk of overburdening the
industry. Some themes therefore should
be prioritised in future initiatives.

3. The Need for Change
in Regulation and Risk
Management Practices
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and Risk Management Practices
3.1 Priority topics for respondents
This section envisages ways of improving
the management of non-financial risk and
a better functioning of the investment
management industry, by assessing
the relevance of each of the following
themes: regulation on transparency,
information and governance; capital
protection and financial responsibility
of the industry; distribution; restitution;
judicial powers of investors; and finally
the different protection needs for the
different categories of investors.
There is a clear opposition between
themes, and these can be linked in part
to differing country philosophies, and,
of course, to position each respondent
has in the industry (buyer, manager or
distributor of funds). Looking at rankings
of importance of the various themes,
though, it appears that transparency

clearly comes out on top. Some 61% rank
transparency, information and governance
as their top priority, and 40% rank
financial responsibility of the industry as
their second choice. Regulation on both
restitution and distribution come out with
similar results, in the third and fourth
positions. Giving more judicial powers to
investors seems to come out much lower
on the agenda of our respondents.
So, the fundamental importance of
transparency and the central role of the
investment firm is globally reaffirmed by
respondents, and this, despite the fact
that the much needed clarifications on the
depositary function have put exaggerated
emphasis on the depositary responsibility
at the expense of transparency and other
themes (see Amenc and Sender, 2011 for
an analysis).

Table 3.1.1: Priority of topics for new regulation (in percent)
The following table shows the percentage of respondents who picked each theme as their nth priority for new regulation. The
synthetic index is computed for each theme as the sum over n of (1/n) times the percentage of people who chose that theme in
the nth place.
Transparency,
information &
governance

Financial
responsibility of
the industry

Choice #1

61

20

Choice #2

16

40

Choice #3

14

19

Choice #4

6

18

Choice #5

3
75.4

Synthetic index
(1/n weights)

Regulation on
restitution

Regulation on
distribution

Judicial powers to
investors

11

7

1

14

21

9

20

27

19

29

21

25

3

25

24

45

51.6

37.5

36.2

27.6

Table 3.1.2: Country breakdown of synthetic priority index with 1/n weights (in percent)
Transparency,
information and
governance
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Financial
responsibility of
the industry

Regulation on
restitution

Regulation on
distribution

Judicial powers to
investors

Group 0 (RoE)

76.9

51.1

35.2

36.1

29.1

Group 1 (Fr)

65.3

48.2

46.4

40.6

27.9

Group 2 (UK)

80.9

58.4

31.6

32.7

24.5

Group 3 (Ge+Au+Nl)

78.6

58.0

30.6

34.5

26.7

Group 4 (Lux+Irl)

77.9

46.5

41.4

35.0

27.4
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There are significant variations across
country groups. We constructed a
synthetic priority index where each theme
is computed as the sum over n of (1/n)
times the percentage of people who chose
that theme in the nth place. Using that
measure, it appears that transparency,
information and governance is the
priority only for France on the one hand,
and Luxembourg and Ireland on the other
hand. The United Kingdom as well as
Germany, the Netherlands and Austria
favour giving more judicial powers to
investors, which nonetheless appear lower
overall.

5 - ESMA (2011b), published
after the close of this
survey, is the final advice of
the European Commission
on possible implementing
measures of the Alternative
Investment Fund Managers
Directive. It contains in the
main the same provisions as
the consultation and leaves
some uncertainties regarding
the country implementation
and supervision of delegation
and exemptions of depositary
duties and liabilities
in particular regarding
sub-custody risk and the
ways it should be practically
managed and communicated
by the depositary.

Note: In what follows, we take “agree”
to mean “agree or strongly agree”
and “disagree” to mean “disagree or
strongly disagree”, unless specified
otherwise.

3.2. Regulation on transparency,
information and governance
The investment manager unquestionably
has the central role in the fund
management industry, so it would be quite
natural to expect it to be the first line
of defence towards the end investor. In
practice, however, his or her responsibility
is largely undefined. UCITS is in the main
a product directive that has left the
responsibility of parties undefined (see
Amenc and Sender, 2010b). Unfortunately,
in the AIFMD, a manager’s directive,
insufficient attention has been paid to
transparency and fiduciary duties: in the
words of ESMA (2011a, p. 43),5 the AIFMD
should, in line with UCITS requirements,
avoid malpractices such as market timing
and late trading. So, fiduciary duties are
in spirit copied from the UCITS directive,

which, in our view, is insufficient and does
not help resolve the lack of homogeneity
in practices and law enforcement across
Europe.
In the survey we asked respondents to
consider the following:
• Improve the communication on
information, with the same distinction
between a reaffirmed principle-based
requirement that information is fair, clear
and non-misleading, and the requirement
of a rating of non-financial risks,
that would stand for an approximate
quantification just as the information of
financial risks stands today in the Key
Information document
• Improve governance, with either
reinforced,
meaningful
principledbased regulations on fiduciary duties,
organisational
requirements
and
reinforced external monitoring (from
auditors and independent administrators,
in the spirit of American requirements,
see Pavlenko Lutton, 2007), or code of
conducts, in the spirit of the external code
of conduct proposed by EFAMA (2011).
• Finally, we also review the relevance of
the regulation on the use of information
on rating agencies by investment
managers (see Tait, 2010 as well as well as
ESMA, 2011 for a summary of regulatory
initiatives on rating agencies).
Communication
from
investment
managers is primarily regulated by UCITS,
the prospectus directive and MiFID, but
no transparency on non-financial risks
is currently required. Yet respondents
strongly value transparency. They rank
first, before any other topic in the current
theme, the view that “regulators should
ensure that the information is indeed
An EDHEC-Risk Institute Publication
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fair, clear and not misleading” (more
than 90% agree, see Figure 3.2.1). Their
lesser agreement with a quantification of
non-financial risks in the KID is mainly
explained by their lack of understanding
on how this could be practically
implemented. After all, no quantifications
of non-financial risks exist today, and it
is unclear to many respondents whether
one can impose a quantification that
is not available today. From a practical
standpoint, this means that a process
should be launched. From a conceptual
standpoint, we have used the wording
rating because it is, in the main, a
qualitative process similar in spirit to
those of rating agencies — but the risk that
should be measured is that of a loss for
unit-holders for instance when funds have
been entrusted to sub-custodians, which
is a very different risk to that measured
for bond-holders. Further research is
needed on this topic. An alternative
solution would involve requiring a best
practice set of tools to be used for risk
assessment. The use of open solutions,
such as Opera (Open Protocol Enabling
Risk Aggregation), could allow for risk
assessments and measurements that are
comparable to a certain degree, as well as
auditability. Some respondents have also
expressed that they are uncertain about
the benefits of the synthetic indicator
available in the KID and that it does not
apply univocally in an understandable
way across all strategies. This remark
echoes that in Amenc and Sender (2010b)
that a loss based indicator would be
more appropriate that a volatility based
indicator.
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Transparency, information and
governance are the industry’s top
priority
On the whole, the question of transparency,
information
and
governance
is
recognised as a major issue in investment
management. Arguably, it is also an
area in which regulators have neither
been ambitious nor very specific. An
overwhelming majority of respondents
(91%) agree (40% strongly) that regulators
should ensure that the information is
indeed fair, clear and not misleading (3%
disagree).
Governance comes close second. A very
strong majority of respondents (79%)
agree that fiduciary duties of asset
managers should be reinforced, by stating
that they must invest for the sole benefit
of their clients (6% disagree). Together
with many respondents that affirm that
fiduciary duties are of great relevance, we
argue that it is important that fiduciary
duties are taken seriously, especially in
civil-law countries. These duties should
thus be enforced with a degree of
severity, insufficiently provided in recent
directives such as the AIFMD, and in the
implementation measures proposed by
the ESMA (2011a) (which has focused
on the fiduciary duties of depositaries,
not of investment managers). When an
asset manager or a depositary voluntarily
breaches its obligations and enters into
strong conflicts of interest, it must be
penalised, as it can be by the FSA – in
2006, both the managing director of GLG
Partners and the firm itself were fined of
£750,000 for market abuse and violation
of FSA principles.
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Conflicts of interests of asset managers
seem to be a major concern of
respondents. One specific measure
that seems quite popular would be for
regulators to reinforce governance by
appropriate code of conduct of fund
managers, such as the EFAMA (2011)
code for external governance (67% agree,
13% disagree); second comes the view
that regulators should enforce better
governance through greater fiduciary
duties of administrators (64% agree, 16%
disagree). Some 61% agree that regulators
should enforce better governance
through an increased role for independent
administrators (14% disagree). And some
57% agree that regulators should enforce
better governance through reinforced
responsibilities for auditors (19%
disagree).
So, the notion of reinforced external
monitoring has received the least
support, which can be understood in light
of the old debate on the effectiveness
and practical independence of external
monitoring. A US view would be that
independent administrators could have
a greater role and weight in boards and
supervisory committees, which would
give more substance to the requirement
that the “AIFM should act in such a way
as to prevent undue costs being charged
to the AIF and its investors.” (ESMA, 2011,
p. 43). But this view has been questioned
(including in the U.S.) as the responsibility
of the board has not always resulted
in strong monitoring. Technically, the
board is elected at the general meeting;
however, in practice, the promoter or
the investment firm initially hires it,
and there is little participation by unitholders. Morley, Curtis and Olin (2010)

argue that the board of directors is not
well equipped to monitor the compliance
of funds; Khorana, Tufano, and Wedge
(2007, p. 6) note: “The SEC has mandated
that boards have 75% independent
members, but our results suggest that it is
boards composed wholly of independent
members that seem to be most vigilant
with respect to performance”; they
remark that boards have exercised their
right to take the management contract
away from the original fund sponsor only
on very rare occasions. Such participation
could possibly be reinforced if investors
had better representation.
The opinion is more divided on topics
pertaining to ratings. Amenc and Sender
(2010b) proposed that non-financial
ratings should be included in the Key
Information Document (KID) of each fund.
Some 53% agree that quantification of
non-financial risks (e.g. ratings) should
appear in the KID (25% disagree).
How should this information appear?
A natural solution would be to resort
to rating agencies. In interviews,
respondents are more inclined to say that
there should not be automatic reliance on
rating agencies. Some commenters have
put forward doubts regarding the general
ability of rating agencies to perform their
existing duties, let alone provide accurate
non-financial risks ratings.
The failure of rating agencies to
perform their due diligence is actually
a non-financial risk in itself. Regarding
counterparty risk, there has been
sustained criticism against the leniency
of rating agencies for attributing their
prized “AAA” grade to risky investments,
An EDHEC-Risk Institute Publication
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with few consequences to them. Imposing
legal penalties on rating agencies is
however the option that has received the
lowest support in the current theme. So,
it seems that too little attention has been
given to transparency towards the end
investor (Amenc and Sender, 2011) – the
ESMA has focused more on how managers
use information such as that from rating
agencies rather than on how managers
communicate relevant information, but
the regulation of rating agencies itself is
seen primarily as a digression by regulators
rather than as a genuine regulatory
contribution to the management of nonfinancial risks.

Looking at the country groups, the
United Kingdom stands out, compared
to average, as being significantly less
in favour of all proposed measures in
favour of transparency, information
and governance. Uncertainties on the
practical benefits of having independent
administrators also mean that respondents
are quite influenced by the law and
organisation in their country of origin;
respondents from the United Kingdom
(where there is one sole administrator,
usually the fund manager) are against
an increased role of administrators, while
respondents from continental Europe
(where a tradition of corporate-type
funds exists in some countries) favour
such requirements.

Figure 3.2.1: How much do you agree with the following assertions regarding regulations on transparency, information and
governance for non-financial risks?
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Figure 3.2.2: Country group average of regulation on transparency, information and governance
How much do you agree with the following assertions regarding regulations on transparency, information and governance for
non-financial risks?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.

3.3. Regulation of Capital Protection
and Financial Responsibility of the
Industry
A reasonable objective for regulations
is to ensure that whenever possible,
the financial industry faces up to its
responsibilities before the supervisory
or judicial authorities have to step in.
However, at almost every crisis, the lack
of ex-ante clarification of responsibilities
has led to a “blame game”.
The investment manager has the central
role in the value chain, but this party is
often weakly capitalised – unless it benefits
from the support of a large shareholder.

This lack of regulatory capital means that
various options can be considered:
• More responsibilities can be given to
investment managers to better manage
non-financial risks. Logically, this greater
responsibility should be accompanied by
increased capital requirements.
• An alternative to capital requirements is
retail insurance. Insurance can be either
private or public, and the EU (2010)
has proposed such retail insurance in
its thorough revision of the investor
compensation schemes directive (ICSD)
• One can rely more on heavily capitalised
parties, i.e., depositaries. This has been
a temptation of regulators recently; it
An EDHEC-Risk Institute Publication
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is also typical of the French culture as
French depositaries had the greatest
responsibility within European countries.
In this section we consider fiduciary
duties, control and obligation of means
of depositaries, obligations of restitution
and depositary liabilities are considered in
section 3.5.
• Finally, in order to avoid adverse
selection, it is in theory necessary
that retail insurance as well as capital
requirement be risk-based.
As these options, although not necessarily
incompatible, correspond to different
prioritisations, it is necessary to investigate
the opinions of the industry.
The industry wishes for stronger
responsibilities of asset managers and
clearer responsibility for depositaries
The main conclusion is that respondents
primarily believe that more responsibility
should be given to asset managers.
After all, as they take most decisions

regarding depositaries and compliance
checks, asset managers should have the
most exacting constraints. However, for
now depositaries have the largest role in
the European model. Asset managers “are
responsible for valuation; for the choice of
assets and due diligence; for compliance
with quantitative restrictions; and for
providing legal information, annual
reports and key information documents
to unit-holders. Broadly, investment
firms have great responsibilities in the
management of non-financial risks: they
choose the geographies and jurisdictions
they invest in, they are responsible for
liquidity and collateral risk management
— depositaries also inherit responsibilities
for collateral management because assets
must be transferred within an appropriate
time frame and because of their
responsibility for the pricing of contracts”
(Amenc and Sender, 2010b, p. 72).
Overall, 67% agree that asset managers
should have greater responsibility

Figure 3.3.1: How much do you agree with the following assertions regarding regulations on capital protection anf financial
resposability for non-financial risks?
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regarding non-financial risks (21% are
unsure). The burden should not be limited
to them, though. A majority of respondents
(65%) agree that greater fiduciary duties
should be required of depositaries
(14% disagree). Most prominently, 75%
agree that a clearer responsibility regime
should be instated for depositaries, with
monitoring and obligation of means (18%
are unsure).
There are some variations across
countries, naturally. For instance, French
respondents are quite in favour of a
responsibility of depositaries and against
reinforced responsibility of investment
managers, but the reverse is true for
British respondents — a discrepancy that
reflects cultural and historical country
regulations. The same significant
difference appears for retail insurance (a
theme that is also less favoured by the
Germany, Austria and Netherlands group).
Note that the questions in this section
regarding depositaries are more about
fiduciary duties, control and obligation of
means than about capital protection and
restitution.
As to how translate this responsibility,
on aggregate, neither private nor public
insurance are favoured. This may be
because it would probably the investment
firms that would pay this insurance
to complement capital requirements;
furthermore, not only is there a reluctance
to the ICSD as the proposed solution
could lead to adverse selection, but also,
in practice, private insurance solutions
have not taken off.
Indeed, there are doubts surrounding the
appropriateness of a European regime of

retail investor insurance (ICSD): some 32%
disagree, and 39% are unsure. Similarly,
private insurance is notably raising a lot of
uncertainty for respondents. Some 30%
disagree (28% agree) that the availability
of private insurance against non-financial
risks should be required, and as many as
42% of respondents are unsure.
While not being consensual, increasing
capital requirements is comparatively
favoured by respondents (42% of
respondents favour this option, against
28% for private insurance), so it may
seem inevitable given recent regulatory
developments (Waters, 2009). The
industry seems to be conscious that
under-capitalised asset managers create
unknown risks for their investors, and
even when they are backed by a parent
company, it is not always clear in which
circumstances this parent will be obligated
to pay (see for instance the failure of
Morgan Grenfell, a subsidiary of Deutsche
Bank, in 1996).
The exposure that depositaries have to
their largest sub-custodian can represent
several dozen times their capital. So,
the implicit reliance on the depositaries’
supposedly large capital reserves for
insurance is in practice meaningless,
and the notion that depositaries alone
should have their own capital should be
scrapped: setting capital requirements
wards off the risk of an investment
firm’s failing to monitor large risks or to
inform shareholders and clients of them.
For all parties to be held liable for their
actions, they must hold capital to give
them incentives to manage the risks their
decisions contribute to.
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answers show that opinions are very
mixed about basing them on a notion of
rating of financial risk. More precisely,
because such measures currently do
not exist, many respondents are unsure
about when and how these could apply.
We argue that the establishment of such
measures is based on similar information
to that of ratings, but that it has
a strong qualitative component since
many events such as the immobilisation
of assets at a bankrupt sub-custodian,
have had very few or no occurrence in
many countries.

In theory, higher capital requirements
should be risked-based, so as to “ensure
that the marginal incentive to manage
risks is greater than the marginal rise in
fees charged to investors as a consequence
of the rise in the cost of capital…Capital
requirements should be based not on
assets under management or in custody
but on risk. The models for allocating
capital in financial conglomerates and
investment firms should be reviewed, as
should prudential regulations (capital
requirements for limited operational
risks should give way to a requirement
for restitution risk)" (Amenc and Sender,
2010b, p. 56)..

3.4. Regulation on Distribution

While 44% agree that risk-based capital
requirements (based on ratings of nonfinancial risks) should be applied to asset
managers (25% disagree), qualitative

As mentioned earlier, distribution is
fundamental in limiting non-financial
risks. Part of the challenges of legal
harmonisation has to do with allowing
funds to be distributed across Europe,

Figure 3.3.2: Country group average of regulation on capital protection and financial responsibility
How much do you agree with the following assertions regarding regulations on capital protection and financial responsability for
non-financial risks?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.
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and this is one of the goals of UCITS IV.
Nonetheless the link between distributors
and asset managers has not been as
formally defined, which leaves a lot of
leeway — and room for non-financial risks
to grow.
So, it is essential that responsibilities
regarding distribution are properly defined.
A framework involving different actors,
but defining only global goals without
specifying the duties and responsibilities
of each actor, would likely translate into
a failure to give adequate incentives to
deliver adequate information. Again, the
Madoff affair clearly illustrates the failure
to adequately communicate information
at all levels (see Amenc and Sender, 2010b,
Groendahl, 2011, as well as Bodoni and
Doyle, 2011).
We study the following options regarding
the definition of responsibilities:
• Distributors should have complete
responsibility as the first line of defence
for investors, but it could fall back on
other parties if they have provided
inappropriate or misleading information.
• Responsibilities could be clarified exante according to whom controls the
information
• Depositaries could be in charge of
controlling all information
• The central responsibility of the
investment company could be reaffirmed
and strengthened
• Responsibility of fund sponsors could be
strengthened
Clarifications are needed for
distribution; asset managers must
play their role
On aggregate, respondents reaffirm the

central role of the distributor and require
clarifications on the responsibility of each
actor. They also insist on the central role
of the investment firm, which comes third.
A very strong majority of respondents
(81%) agree that responsibilities should
be clarified ex-ante according to who
controls each subset of information (6%
disagree). Clarification is much needed
in the area of non-financial risks. Amenc
and Sender (2010b) suggest that specific
ratings for non-financial risks could be
introduced. Existing ratings of investment
companies are clearly not sufficient to
deal with those; sub-custodian risk, for
instance, is completely outside their
realm. A possibility would be to give
less-sophisticated investors access to
funds with only the best ratings; in
any instance, “[m]aking such ratings
publicly available would, without further
regulation, facilitate investment in
funds, since investors are now eager for
disclosures of non-financial risks; as such,
ratings would implicitly favour the funds
with better practices” (Amenc and Sender,
2010b, p. 60). Thus, such ratings or more
generally complete information about
non-financial risks require clarification of
the responsibility of each party.
Additionally, a majority of respondents
(69%) agree that distributors should have
complete responsibility as the first line of
defence for investors, but it could fall back
on other parties if they have provided
inappropriate or misleading information
(18% disagree). So, distributors have
a major role to play, not only to be
transparent themselves but also to request
transparency from their providers. These
views are aligned with those in Amenc
and Sender (2010b, p. 75): “Distributors
An EDHEC-Risk Institute Publication
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Figure 3.4.1: How much do you agree with the following descriptions of responsabilities for distribution?

may find it very difficult to be transparent
on non-financial risks, but the failure to
require this transparency makes it easy
for them to avoid blame for not providing
it”. This position of “what I did not know,
I cannot be blamed for” might limit the
potential for industry initiatives, and might
justify formal rules from the regulator.
And since distributors are functionally the
first line of defence for retail investors,
it is logical that regulators enforce their
responsibility. Distributors should make
sure that the due diligence processes
are appropriate and demand additional
information when it is not clear.
Furthermore, a significant majority of
respondents (66%) also agree that asset
management firms have a central role
in the delivery of information, so they
should have the central responsibility in
the distribution for their products (14%
are unsure). In countries where fund
sponsors are distinctly identified and have
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a recognized responsibility respondents
tend to highlight the responsibility of
sponsors relative to that who do not.
Overall, some 61% also agree that
fund sponsors should have the central
responsibility for their products (12%
disagree).
Finally, a majority of respondents (51%)
disagree that depositaries should have
a strong responsibility of control of all
marketing information (26% agree). So,
depositaries have a check and balance role,
but respondents think that they should
not be held responsible neither in lieu
and in place of the investment manager
to produce information, nor in lieu and
in place of distributors to require that
adequate information be produced. This is
quite logical, as marketing is usually very
far from their core competencies. They do
not have all the necessary information
and internal resources to verify whatever
claims asset managers or distributors
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make, since distribution of funds is
international and totally separated from
their operations.
Country differences are not pronounced
on this topic. The only point standing
out regards the responsibility of asset
managers regarding distribution –
respondents from France are more
favourable to it than average, while
those from the United Kingdom and the
Germany, Austria and Netherlands group
are significantly less.

3.5. Regulation on restitution
Due to the Madoff affair, restitution is
possibly the non-financial risk to have
gained the most visibility in recent years.
The Madoff affair shows that restitution
can be a problem in the UCITS space and

not only in the AIFM space. Yet, since
politicians have pushed the regulation
of depositaries in the AIFMD, in practice,
over the last two years, a lot of the debate
on depositary duties has taken place in the
context of AIFMD and alternative funds.
It is however expected that the rules
agreed within the AIFMD will eventually
apply to UCITS funds, with possibly further
restrictions or protection dictated by the
nature of the fund, the assets it invests
in and the rationale for contractual
exemptions.
Depositaries are entrusted with the
safe-keeping of assets, and have a great
importance in the security of these
assets. The collapse of Lehman not only
shown the world that a systemically
large institution could fail; it put to the
question of international cooperation

Figure 3.4.2: Country group average of regulation on distribution
How much do you agree with the following descriptions of responsabilities for distribution?
Distributors should have complete responsibility
as the first line of defence for investors,
but it could fall back on other parties
if they have provided inappropriate
or misleading information.
Responsibilities should be clarified
ex ante according to who controls each
subset of information.

Depositaries should have a strong responsibility

Fr
UK

of control of all marketing information.

De+Au+Nl
Lux+Irl

Asset management firms have a central
role in the delivery of information,
so they should have the central responsibility
in the distribution for their products.

Fund sponsors should have the central
responsibility for their products.

−2

−1

0

1

2

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.
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and rules harmonisation on centre stage.
Restitution may be rendered impossible, at
least under reasonable delays, in extreme
cases such as the default of an institution
— reputable as it might have been.
In the case of Lehman, what came to light
is that clients’ assets had not been properly
segregated. Prime brokers are used to
lend securities (when a security is lent
is usually is excluded from the assets of
the fund and the depositary has no more
responsibility of restitution), but also have
the right to rehypothecate assets they
hold as collateral or as (sub-)custodian.
And “the practice of rehypothecation
naturally limits the effectiveness of
segregation and the ability to return
assets lent to other firms immediately
(prime brokers usually did not commit
to immediate restitution)” (Amenc and
Sender, 2010b, p. 20). The unfolding of
MF Global case (Meyer and Braithwaite,
2011), a more recent case that parallels
the Lehman situation in some aspects, will
be interesting to analyse.
Amenc and Sender (2010b) recall the events
that finally triggered the political and
regulatory agenda aimed at homogenising
depositary liabilities in Europe (see also
Aboulian, 2009a and 2009b, and Masters
and Pignal, 2009). Subsequent regulatory
works were needed, and have allowed
for a better understanding of the role of
depositaries, the limitation of its power to
restore assets depending on asset classes,
geographies, custody arrangements and
discrepancies in legal frameworks with
Europe and around the globe. Most
associations now contribute to the
process, and responses of industry group
to the ESMA consultation on proposed
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level II implementing measures are worth
reading.
EFAMA, the representative of the
fund industry, is more inclined to
favour protection, and underlines the
responsibility of depositaries regarding
restitution. It favours the following
proposal by the ESMA that the depositary
and the AIF write an agreement including
notably: “A statement that the depositary’s
liability shall not be affected by any
delegation of its custody functions unless
it has discharged itself of its liability
in accordance with the requirements
of Article 21 (13) or (14); and where
applicable, the conditions under which the
AIF or the AIFM may allow the depositary
to transfer its liability to a sub‐custodian
including the objective reasons that
could support that transfer; A statement
that the depositary’s liability shall not be
affected by any delegation of its custody
functions unless it has discharged itself
of its liability in accordance with the
requirements of Article 21 (13) or (14); and
where applicable, the conditions under
which the AIF or the AIFM may allow the
depositary to transfer its liability to a subcustodian including the objective reasons
that could support that transfer.”
Depositaries, for their part (see the
answer from the European Trustee and
Depositary Forum, ETDF, 2011) point out
the needed clarifications, the central
responsibility of the fund management
industry and that depositaries should not
interfere with the management decisions
and responsibilities: “The scope of “assets
held in custody” should be clearly defined.
In this respect, “option 2”of the advice,
amended for further clarification, should
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be retained; fund depositaries should
not be put in a position where it would
interfere with the management decision
and responsibilities; The loss of assets
should be recognized as a component of
the investment risk and should be borne
in proportion by all actors, including the
assets managers and the investors. A clear
recognition that due diligence duties
imposed on the depositary cannot go
beyond the custodian tasks performed
by its delegates; (…) Fund depositaries
cannot be requested to compensate for,
or substitute, local regulators /supervisors
that are in charge of the sound functioning
of the financial and banking system.”
(ETDF, 2011)

These responses underline the different
possible options in the regulation
regarding restitution:
• The first series of questions investigate
to what extent restitution should be
conditional, unconditional, immediate or
with undue delays
• The second series of questions investigate
to what extent the responsibility of the
depositary and that of the investment
manager are put to play, and whether
responsibilities between these parties can
be optimally defined ex-ante.
The global priorities are for a contractual
definition of responsibilities between
depositaries and asset managers at

Figure 3.5.1: How much do you agree with the following assertions regarding regulations on the restitution of assets?
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the creation of the fund, and for the
restitution between depositaries, sub−
custodians and asset managers; for the
majority of respondents, this contractual
definition should be declared in the Key
Information Document. Respondents
also agree that ‘Only if an entity fails to
perform its obligations should that entity
take full responsibility for the assets,
so if it performs it should not take
responsibility’. Attitudes, however, are
very much contrasted across geographies.
• Respondents from Luxembourg are
less prone to favour restitution duties,
and more in favour of transparency and
responsibility agreements. Historically,
restitution duties in Luxembourg were
more principle-based than in countries like
France, and Luxembourg can been viewed
as having a business friendly attitude,
which also means favouring flexibility on
custodial arrangements. By contrast, more
responsibility lied with administrators, so
responses from Luxembourg are quite
linked to its regulatory culture (see Amenc
and Sender 2010b for an analysis).
• France is a country that is still attached
to the unconditional restitution paradigm
that still prevails today for UCITS funds,
even if it is arguably not sustainable
and could not be accepted by other
European countries. According to French
respondents, depositaries should only be
unconditionally responsible for 54%, and
79% for assets under their custody or
control only, and as we will see France is
also a country that favours the notion of
secure UCITS.
• British respondents also conform to
their legal origin and favour a contractual
definition of responsibilities – even if,
as Amenc and Sender (2010b) show, the
50
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United Kingdom has not implemented a
clear responsibility-sharing policy in the
past.
Tougher and clearer restitution rules
must be instated
More precisely, overall, respondents mostly
agree to a tougher stance on restitution
rules, albeit with varying degrees, in the
various options we put forward. 48% of
respondents (48%) think that that the
restitution of assets to investors should
be unconditional (28% disagree), and
(39%) agree that depositaries should
be responsible for the unconditional
restitution of all assets (32% disagree).
After all, as underlined by Amenc and
Sender (2010b), this solution is extremely
costly if not unfeasible.
Respondents are first in favour of
a clarification of the perimeter of
responsibilities, which is in line with
recent proposals put forward in answers
to the ESMA consultation, notably by ETDF
(2011): a strong majority of respondents
(69%) agree that depositaries should
be responsible for the unconditional
restitution of assets under their custody
or control (24% disagree). Likewise,
68% agree that the restitution of assets
should be contractually defined between
depositaries and asset managers at the
creation of the fund (17% disagree). And
many think that sub-custodians should be
included in this contractual definition of
the roles: 65% agree that the restitution
on assets should be contractually defined
between depositaries, sub-custodians and
asset managers (17% disagree).
Clarification is also sought in the delays
within which funds should be returned
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to investors: a significant majority of
respondents (62%) agree that restitution
of UCITS assets should be made in
reasonable delays (18% disagree). Given
the complexity of unwinding certain
positions at fair prices, “immediateness”
does not seem very applicable indeed.
Lastly, respondents also require that
information on contractual arrangements
be disclosed to investors: 66% agree
that it should be declared in the Key
Information Document.

The main point of disagreement between
country groups regards contractual
responsibility sharing. France appears less
in favour than average, while the United
Kingdom and the Germany, Austria and
Netherlands group are more in favour.
Interestingly, Luxembourg and Ireland
are less in favour when it comes to
defining the responsibilities between the
asset manager and the depositary, but
more in favour when sub-custodians are
contracting.

Figure 3.5.2: Country group average of regulation on restitution
How much do you agree with the following assertions regarding regulations on the restitution of assets?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.
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3.6. Regulation on Judicial Power of
Investors
As we mentioned, the lack of harmonization
of rules and even of compatibility of
country legislative frameworks has
recently been exposed to plain sight:
“The Lehman bankruptcy involved a legal
issue: the legal treatment of assets held as
collateral at the prime broker, even when
segregated, was different in France from
what it was in the United Kingdom. The
French regulator required that collateral,
minus the debt of the investment funds to
Lehman, be returned immediately to the
investment fund; the British liquidator
blocked the restitution of assets held as
collateral, probably on the grounds that
this collateral was not free of debt (the
borrowings from investment funds). As
a consequence, many investment funds
could not complete any transaction, and
the French regulator ordered depositaries
to return the value of the assets to the
investment fund” (Amenc and Sender,
2010b, p. 20).
Bankruptcy rules are still set nationally,
which renders legal resolutions hazardous
at best. This has mainly impacted
alternative funds for the moment, but
it could well be that the same situation
happens one day within Europe for
custodians or sub-custodians of UCITS
funds, which would certainly be most
embarrassing (especially since ESMA has
not incorporated the legal inconsistencies
as events beyond the control of
depositaries, see Amenc and Sender, 2011
for a comment).
In addition, supervisory cultures still widely
differ in Europe. As argued in Amenc and
Sender (2010b), country laws originate
52
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from differing original frameworks with
varying reliance on financial law or
corporate laws, as well as on civil code or
common laws, but EU laws contribute to
homogenising the regulatory frameworks.
For instance, supervisory powers are now
technically much more aligned, with
the power of injunction and sanction
of country supervisors. Yet, the details
implementation of these supervisory
powers differ, and while the AMF can fine
firms to up to €100 million, in Luxembourg,
the fine is limited to €12,500, and the AMF
Damocles sword makes it easier to obtain
changes from firms; the greater original
reliance of Luxembourg on civil and
corporate laws means by contrast that the
CSSF has and exercises a greater power of
sanction towards board directors.
On the whole, even if in principle
the
delimitation
and
interaction
of competences between country
jurisdictions are dealt by European laws,
it is not obvious that in practice one can
remedy to the inconsistencies both in
country laws. To ensure that European
laws are in practice compatible, and avoid
blocking cases such as that of Lehman,
a European savings authority could be
defined for all decisions linked to financial
matters.
All these discrepancies would justify
either a European ombudsman or an
international savings authority.
A related question is the organisation
of the means of actions of individual
investors. Even if supervisory agencies
can play the role of mediator (now for
all financial sectors), this possibility is in
general ignored by investors (AMF, 2011),
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6 - While the ESMA will
contribute in homogenising
the country implementation
of financial regulations,
the homogenisation of
non-financial laws and
supervisory cultures is a more
difficult exercise.
7 - In commercial laws,
the presumption of the
innocence of professionals
prevails, and investors need
to prove that their loss is
a direct consequence of a
faulty action of professionals
to obtain reparation.
This necessitates an
understanding of professional
practices far beyond the
knowledge of an ordinary
investor. In addition, not only
do lawyers’ fees need to be
paid in advance by investors,
but also it has been reported
that judges are reticent to ask
for lawyers’ fees to be fully
reimbursed. In criminal laws,
which are usually less fit to
obtain reparation of losses
unless in cases of proper
and intentional fraud, one
must prove the intention to
harm, and the list of financial
derelicts is quite restricted.

and even if this possibility is advertised,
it could prove inconsistent in countries
because of differing supervisory cultures,6
in particular for fiduciary duties: “In
common-law countries, the principle of
fiduciary duty leads to the recognition that
each party is responsible for its actions;
because the duties are not practically
defined, this principle leads to reliance
on court procedures, which ends up being
costly. Regulation in civil-law countries,
French regulation in particular, perhaps,
has historically avoided the excessive
reliance on court procedures” (Amenc and
Sender, 2010b, p. 37). And, of course, such
recourse would be extremely complex
from one jurisdiction to another. As the
main responsibility for a financial product
distributed in Europe lies on its manager,
a Portuguese investor in a German
produced fund would need to call the
Bafin mediation department, but this may
not seem practicable. Of course, the role
of the ESMA is to harmonise supervisory
decisions and it can act when there are
conflicts between supervisors. But there
is no clear procedure for an individual
investor to recourse to the ESMA, and
it would be natural that a European
financial ombudsman is formally defined
(this role could, of course, be attributed to
the ESMA).
Firstly, the lack of participation of
investors in the monitoring of the fund,
even whey are of the corporate form,
make it difficult for them to ensure that
fiduciary duties are taken seriously in
funds. Secondly, the recourse to civil
procedures is always considered as costly,
possibly lengthy and technically difficult
for individual investors who often
find it hard to bring evidence against

professionals.7 For that reason, collective
means of actions such as class actions
would complement adequately existing
laws: “Class actions are a possible means
of imposing responsibilities, as investors
can, as consumers, pool their resources
to bring claims, regardless of the legal
structure of the investment fund (investors
are currently not greatly involved in daily
monitoring of fund management and the
unit-holder base is generally too highly
fragmented to bring a claim, after the
fact, against management)” (Amenc and
Sender, 2010b, p. 11).
This subject is currently being examined
even in countries where class actions are
not part of the legislative arsenal (see AMF,
2011). One should note that the recourse
to class actions could imply strong
modifications of the regulatory culture, as
if class actions are the preferred means of
action it would imply that de facto legal
protection could prevail on administrative
protection (“a logical consequence of the
administrative approach to protection
is that France has long delayed adding
class actions to its legislative arsenal”
Amenc and Sender, 2010b, p. 37). In the
US, where class actions are part of the
legislative arsenal, they are often used in
a corporate context to reinforce fiduciary
duties, notably in the case of insider
trading from management, allowing
shareholders to obtain reparation, as they
distinguish themselves from management
in these situations.
The subjects of class actions and
European authority are interconnected
because of the need of a homogenous
application of such laws at the European
level. Once again, class actions are part
An EDHEC-Risk Institute Publication
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of the commercial and civil legislative
arsenal – a set of laws which are far
more heterogeneous across Europe than
the implementation of EU financial laws.
Thus, the question is whether a European
entity has sufficient powers to ensure
enforcement beyond financial regulations
and into all regulations related to the
case.
Opinions are divided on the judicial
powers of investors
We investigate the themes of class
actions, divergence of national laws, and
role of an international savings authority
or financial ombudsman.
Overall, a majority of respondents (70%)
agree that investors should be able to
launch class action suits to get fair
compensation (16% disagree). However,
only 37% agree that those class action
suits should allow for penalties on top of
the fair compensation (36% disagree). This
echoes the criticism of class actions that
they forces deep pockets into settlements
of baseless claims, and the proposal in

Amenc and Sender (2010b) that they
should only be used to obtain reparation
of losses, not as punishment — financial
penalties above and beyond reparation for
damages — usually associated with class
actions: the idea is to ensure reparations
are made, not to punish.
There are country divergences that we
directly impute to each country’s judicial
tradition. France, for instance, appears
to be less in favour of class actions than
average. The United Kingdom is more in
favour if the goal is a fair compensation,
but even more opposed than France if
penalties are involved. Luxembourg and
Ireland, on the other hand, are more
in favour than average, irrespective of
whether there are penalties.
Both the United Kingdom and the
Germany, Austria and Netherlands group
appears to be significantly less favourable
to the substitution of national class
actions by some brought forward to a
pan-European authority.

Figure 3.6.1: How much do you agree with the following regulations on the judicial power of investors regarding non-financial
risks?
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Figure 3.6.2: Country group average of regulation on judicial powers of investors
How much do you agree with the following regulations on the judicial power of investors regarding non-financial risks?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.
[1] Investors should be able to launch class action suits to get fair compensation.
[2] Investors should be able to launch class action suits to get fair compensation and additional penalties.
[3] Because of diverging national laws, class action suits in Europe only make sense if they are brought to a pan-European authority
or court.
[4] A European savings protection authority (rather than just a savings regulation authority) should be created.
[5] An ombudsman/mediator for the European Securities and Markets Authority should be created.

Those class actions would have to be
defined within a European framework
to be consistent across countries. This
is a necessity especially when funds are
recognised across Europe under AIFM
and UCITS directives. A significant 52%
of respondents agree that because of
diverging national laws, class action suits
in Europe only make sense if they are
brought to a pan-European authority or
court (19% disagree).
As for other ways to refer matters to
supervisors, a majority of respondents
(52%) agree that a European ombudsman/
mediator should be created (20% disagree)
to settle cross-border cases — a role
which could be played by the European
Securities and Markets Authority (ESMA).

Only 38% agree that a European savings
protection authority (rather than just a
savings regulation authority) should be
created (30% disagree) to complement
the powers of the ESMA. This appears to be
more positively seen by the respondents
from France, and significantly less by
those from the United Kingdom.
On the whole, UCITS directives rely partly
on country regulations, so European
regulations should be reworked to close
loopholes in the definition of depositary
duties and liabilities and to ensure
that non-financial risks are taken into
account. We believe that the ESMA should
be given extremely clear direct authority
over country supervisors. The role of the
ESMA could be more than supervisory, i.e.
An EDHEC-Risk Institute Publication
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to actually become a Savings Protection
Agency similar to the U.S. Bureau of
Consumer Financial Protection.

investors where asset eligibility will be
restricted (there need not be a single type
of fund, UCITS).

The French regulator, the AMF, argues that
the ESMA should contribute to a rulebook
that would encompass all markets and
securities regulators. Regarding mediation
through the ESMA, the project is currently
limited to cooperation and coordination
in supervision. The AMF argues that it
should be extended to the application
of all directives entering the national
regulators’ field. Respondents to the
survey seem to agree on the need to ensure
homogenisation of European laws and to
reinforce means of actions of supervisory
authorities as well as investors.

We asked respondents how important it
would be for rules to be aligned in both,
regarding depositaries’, asset managers’,
distributors’ and promoters’ duties and
obligations.

3.7. Different Protection Needs for
Different Categories of Investors
MIFID defined two main categories of
investors: retail and professional investors,
and each deserve a different treatment.
More precisely, this distinction not only
means that actors have differing duties,
it also is embedded in product regulations
in the sense that assets eligible to retail
investors are restricted (see UCITS rules).
In terms of responsibility, AIFMD does not
provide any clarity with respect to investor
characteristics. After all, AIFMD is a global
framework and it does not solve product
characteristics explicitly, even though as
far as depositary liabilities are concerned,
it suggests that duties should differ
according to asset classes, not with regard
to the type of end investor nor the type
of fund. This suggests that there should
be fit for purpose product directives, with
some product types dedicated to retail
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An EDHEC-Risk Institute Publication

Responsibilities should be aligned
between AIF/PE funds and UCITS
funds, except for distributors and
promoters
The conclusions from respondents are
limpid: on the whole, responsibilities
should be aligned for most actors but
not for distributors and promoters. This
alignment of responsibilities, in particular
those of restitution, mean that an asset
class approach for the responsibilities of
depositaries is the relevant approach. The
discrepancies between distribution roles
means that product regulations (such as
UCITS) should be characterized both by
restriction of assets and distribution role
(which also naturally means differing
transparency requirements).
More precisely, more than 70% of
respondents believe it is important or
very important for rules to be aligned
between funds regulated under the AIFM
and UCITS directives. It is the case of
71% of respondents for the rules on the
depositary's fiduciary duties (irrelevant for
7%), 76% for the rules on the depositary's
obligations of due diligence (irrelevant for
6%), 74% for the rules on the depositary's
obligation of restitution (irrelevant for
5%), 79% believe that it was important or
very important for the rules on the asset
manager's fiduciary duties (irrelevant for
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Figure 3.7.1: How important is that the rules be aligned in AIF/PE funds and in UCITS funds?

4%), another 79% for the asset manager's
due diligence obligations (irrelevant for
3%) and 73% for the asset manager's
responsibilities for non-financial risks
(irrelevant for 7%).
This rules alignment appears to be much
less important for distributors and

promoters. Only 51% believe that it was
important or very important for the rules
on the distributors to be aligned in AIF/PE
funds and in UCITS funds. Similarly, 52%
believe that it was irrelevant or slightly
important for the rules on the promoters
to be aligned in AIF/PE funds and in UCITS
funds.

Figure 3.7.2: Country group average of rules alignment in AIF/PE and UCITS funds
How important is that the rules be aligned in AIF/PE funds and in UCITS funds?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for Irrelevant, 1 for Slightly important, 2 for
Important, 3 for Very important.
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Similar information for professional
and retail investors, but less
protection on distribution and
restitution for professional investors
We also asked whether requirements
should be aligned for retail and
professional investors. According to our
respondents, regulation on distribution

should differ: 55% believe protection
and information requirements should
be lower or greatly lower towards
professional investors, while only 30%
think it should be the same. Respondents
are somewhat more split on requirements
regarding transparency, information
and governance: 24 % of respondents

Figure 3.7.3: For each area, how should protection and information requirements towards professionnal differ from those towards
retail investors?

Figure 3.7.4: Country group average of stringency for professional vs retail investors
For each area, how should protection and information requirements towards professionnal differ from those towards retail
investors?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Greatly lower towards professional
investors, -1 for Slightly lower, 0 for Neutral, 1 for Slightly higher, 2 for Greatly higher towards professional investors.
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believe that protection and information
requirements should be lower or greatly
lower towards professional investors,
while 53% think it should be the same.
As such, respondents seem to suggest
that information should be fully available
for all investors, but that it is mainly the
advice given in the distribution (and the
degree of protection of available funds)
that should differ.
While, across the board, France is
in favour of fewer requirements for
professionals, distribution is actually the
only item where we see a significant
discrepancy for the United Kingdom
as well as for Luxembourg and Ireland,
who are in favour of higher protection
and information requirements towards
professional investors significantly more
than average.
And, as we saw, respondents believe that
other duties should be quite similar: for
the financial responsibility of the industry,
32% of respondents believe protection
and information requirements should be
lower or greatly lower towards professional
investors, while 47% think it should be the
same. Obligations of restitution come next,
with 60% of respondents believing that
protection and information requirements
should be the same.
On the whole, most respondents believe
that obligations of protection towards
professional and retail investor should
be largely the same, but that it is in the
distribution of funds that duties should
mainly differ.
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Everyone wants protection — but at what
cost? The trade-off should be central
to regulatory decisions. Before costly
implementing measures are decided, it is
necessary to understand the attitudes of
the industry. We asked respondents how
much they are willing to pay for greater
protection, and how much they are willing
to charge, on the four themes previously
discussed:
transparency,
financial
responsibility of the industry, distribution
and restitution. Our goal was thus to
determine the order of priorities and to
assess not only what measures parties
support, but also whether increased
regulatory protection would be a net cost
or benefit for each party. Some parties,
notably in the United Kingdom, have tried
to pre-empt implementing measures for
AIFMD (Charles River Associates, 2009).
The Alternative Investment Management
Association (AIMA), in its answer to
the ESMA, has aimed to quantify
implementing measures for AIFMD.

4.1. Increased Protection: A Net
Cost or a Benefit?
At the end of the day, it is necessary to
assess whether regulations could be a net

cost or benefit for each party. AIMA has
conducted a quantitative study to assess
the impact of the implementing measures
proposed by ESMA for AIFMD. As for who
will pay the costs, according to AIMA, “the
majority of manager respondents indicate
that increased costs of doing business as a
result of increased servicing charges would
have to be passed on to the Fund, thereby
impacting its Total Expense Ratio (TER). This
is in turn would, unavoidably, be borne by
investors in the fund“ (AIMA, 2011).
Our own survey indicates similar
anticipations. AIMA (2011) summarises
possible costs as follows “Depositaries – the
liability related issues and the operational
complexities associated with some of the
proposed options could dramatically drive
up costs or cause depositaries to withdraw
from certain markets. Under an adverse
impact scenario, we estimate that the
increase in costs for depositary services
could range between 100 to 150 basis
points, meaning that the cost of AIFMD
to hedge funds could amount to more
than US $6bn with equal on-going costs
per year”. The survey performed by AIMA,
however, only gathers 9 responses, so it
is likely to be highly insignificant from

Figure 4.1.1: Would greater protection be a net cost to asset managers?
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a statistical point of view. In addition,
AIMA has not explicitly assessed whether
regulations would be a net cost or benefit
for each party.
And for each party in the value chain,
changing regulations can have an impact,
as costs cannot necessarily be passed in
a systematic manner to clients. We thus
asked respondents if greater protection
would be a net cost or a net benefit
to asset managers, depositaries, and
custodians, for the same items as before
and on aggregate.
Greater protections against
non-financial risks are expected
to be a net cost to all parties
Respondents to our survey largely
disagree with AIMA’s assertion that any
cost will be passed to end investors. On the
whole, respondents think that regulations
will be a net cost for each party, which
contradicts the analysis in AIMA (2011).
Responses to our survey are contrary to
those of AIMA as for 70% of respondents,
greater protection on aggregate would
be a net cost or a high net cost to asset
managers, to depositaries for 69%, and
to custodians for 73% (benefit for only

a minority of 7%, 5% and another 5%
respectively).
The greatest cost for investment managers
would be the financial responsibility of
actors; for custodians and depositaries it
will be the responsibility of restitution.
More precisely, asset managers would
mostly bear the costs of greater protection
regarding transparency, information
and governance (net cost for 63% of
respondents), but also depositaries (net
cost for 44%, while a good 49% are
unsure) and custodians (47%, and 43%
are unsure).
The three categories would mostly share
the costs of greater protection regarding
the financial responsibility of the industry.
It would be a net cost or a high net cost to
asset managers for 68% of respondents,
to depositaries for 60% of respondents,
and to custodians for 67% of respondents.
Costs of greater protection regarding
regulation on distribution would mostly
be borne by asset managers. It would be
a net cost or a high net cost to them for
59% of respondents, while only 28% think
it would be for custodians (as many as

Figure 4.1.2: Would greater protection be a net cost to depositaries?
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69% are unsure), and 32% for custodians
(62 % are unsure).
On the other hand, the costs of greater
protection regarding stricter obligations
of restitution would fall mostly on
depositaries and custodians. It would
be a net cost or a high net cost to
asset managers according to 42%
of respondents (45% are unsure), to
depositaries for 66%, and finally to

custodians for 73% of respondents. At the
same time, the industry should be aware
that low fee services have limited capacity
to absorb costs: some custodian services
are priced as a couple of basis points of
AUMs, and they were priced before their
responsibilities were made stricter. So for
depositary and custodian costs it is likely
that expenses will be largely absorbed
by increases in fees, which respondents
sometimes seem to ignore.

Figure 4.1.3: Would greater protection be a net cost to custodians?

Figure 4.1.4: Country group average of net cost of regulation for asset managers
Would greater protection be a net cost to asset managers?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for High net cost, -1 for Net cost, 0 for
Neutral, 1 for Net benefit, 2 for High net benefit.
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Figure 4.1.5: Country group average of net cost of regulation for depositaries
Would greater protection be a net cost to depositaries?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for High net cost, -1 for Net cost, 0 for
Neutral, 1 for Net benefit, 2 for High net benefit.

Figure 4.1.6: Country group average of net cost of regulation for custodians
Would greater protection be a net cost to custodians?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for High net cost, -1 for Net cost, 0 for
Neutral, 1 for Net benefit, 2 for High net benefit.

The country analysis is rather instructive
for net costs. Transparency, information
and governance appear as less of a net
loss for asset managers according to
United Kingdom respondents compared to
other countries. Meanwhile, regulation on
restitution would be a net cost according
to British respondents and it would

be a net benefit according to French
respondents, who suggest in open answers
that protection of investors in the fund
management industry improves investor
confidence and in turn benefits the
industry overall. This is consistent with the
answers that each group provided to our
proposed measures. There is no significant
An EDHEC-Risk Institute Publication
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difference between countries regarding
net costs to depositaries. Regarding
custodians, the British respondents
consider financial responsibility of the
industry and stricter obligations of
restitution to be significantly less of a net
loss than other zones believe, as well as on
aggregate. Luxembourg and Ireland think
regulation would be more of a net cost for

custodians across the board (significant
in all cases but stricter obligations of
restitution), as well as overall.
In terms of categories of respondent, we
can see that insurers quite consistently
think it would be less of a net cost to every
party, especially to depositaries. Pension
funds, as well as institutional investors,

Figure 4.1.7: Net cost of regulation for asset managers by type of respondent firm
Would greater protection be a net cost to asset managers?

Answers are coded in the following manner: -2 for High net cost, -1 for Net cost, 0 for Neutral, 1 for Net benefit, 2 for High net
benefit.

Figure 4.1.8: Net cost of regulation for depositaries by type of respondent firm
Would greater protection be a net cost to depositaries?

Answers are coded in the following manner: -2 for High net cost, -1 for Net cost, 0 for Neutral, 1 for Net benefit, 2 for High net
benefit.
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Figure 4.1.9: Net cost of regulation for custodians by type of respondent firm
Would greater protection be a net cost to custodians?

Answers are coded in the following manner: -2 for High net cost, -1 for Net cost, 0 for Neutral, 1 for Net benefit, 2 for High net
benefit.

appear to be much less optimistic.
Resellers stand out as more pessimistic
overall. Asset managers, interestingly,
think the financial responsibility of the
industry would be more of a net cost
to them than transparency or other
measures. They appear to think the costs
of restitution will be borne mostly by
depositaries and custodians. All in all,
very few people estimate the benefits
of protection to outweigh its costs. If it
turns out to be the case, this is not an
encouraging perspective.
The following sub-sections examine
the components of net costs, i.e., costs

incurred for each party and costs that
could be passed to clients (analysis of
differences in geographies and classes of
respondents are less detailed).

4.2. Costs Incurred by Each Party
On the whole, respondents and
institutional investors are ready to pay for
the two following themes: (1) transparency
information and governance, and (2)
restitution. They are least ready to pay for
distribution – some mentioned that they
already pay substantial amounts and do
not believe that distribution fees can be
raised.

Figure 4.2.1: How much are you willing to pay for greater protection?
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Statistics are as follows:
• Regarding transparency, information
and governance, 37% of respondents are
not willing to pay anything, 49% are ready
to pay something and 14% to pay a lot.
• Regarding the financial responsibility of
the industry, 44% of respondents are not
willing to pay anything, 48% are ready to
pay something and 9% to pay a lot.
• Regulation on distribution seems more
of a tough sell. Some 66% of respondents
are not willing to pay anything, 29% are
ready to pay something and 5% to pay a
lot.
• Finally, regarding stricter obligations of
restitution, 49% of respondents are not
willing to pay anything, 39% are ready to
pay something and 13% to pay a lot.

Looking at the country-by-country
figures, differences are rarely significant.
It appears, though, that Luxembourg and
Ireland are significantly less willing to
pay for the regulation on the financial
responsibility of the industry.

Figure 4.2.2: Country group average of willingness to pay for protection
How much are you willing to pay for greater protection?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for 0, 1 for +, 2 for ++.
Figure 4.2.3: Willingness to pay for protection by type of respondent firm
How much are you willing to pay for greater protection?

Answers are coded in the following manner: 0 for 0, 1 for +, 2 for ++.
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4.3. Costs Passed to Clients
Statistics are as follows:
• Regarding transparency, information
and governance, 42% of respondents are
not willing to charge anything, 47% are
ready to charge something and 11% to
charge a lot.
• Regarding the financial responsibility of
the industry, 43% of respondents are not
willing to charge anything, 41% are ready
to charge something and 16% to charge
a lot.
• Regarding regulation on distribution,
53% of respondents are not willing to
charge anything, 37% are ready to charge
something and 10% to charge a lot.
• Finally, regarding stricter obligations of
restitution, 44% of respondents are not
willing to charge anything, 35% are ready

to charge something and 20% to charge
a lot.
Country-by-country figures (see figure
4.3.2) mirror those of the willingnessto-pay. Luxembourg and Ireland also
appear to be significantly less willing to
charge for the regulation on the financial
responsibility of the industry. Responses
also differ according to the type of firm,
with pension funds less willing to charge
for regulation than their peers (especially
for the regulation on distribution and for
the financial industry), and AM servicing
companies more willing to charge for
restitution and transparency than their
peers.

Figure 4.3.1: How much are you willing to charge for greater protection?

Figure 4.3.2: Country group average of willingness to charge for protection
How much are you willing to pay for greater protection?
Transparency, information and governance

Financial responsibility of the industry
Fr
UK
De+Au+Nl

Regulation on distribution

Lux+Irl

Stricter obligations of restitution

0.0

0.5

1.0

1.5

2.0

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for 0, 1 for +, 2 for ++.
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Figure 4.3.3: Willingness to charge for protection by type of respondent firm
How much are you willing to pay for greater protection?

Answers are coded in the following manner: 0 for 0, 1 for +, 2 for ++.

70

An EDHEC-Risk Institute Publication

5. Limitations of Regulation
and Alternative Solutions

An EDHEC-Risk Institute Publication

71

Shedding Light on Non-Financial Risks – a European Survey — January 2012

5. Limitations of Regulation and
Alternative Solutions
5.1. Regulations on Non-Financial
Risks
There are differing conceptions of
regulations worldwide. In an ideal world,
one could envisage regulations as either
giving incentives for risk management –
aiming to suppress non-financial risks for
retail investors who may require a proper
insurance against these risks – or a mix
of incentives and delimitation of risks by
imposing constraints. While giving adequate
incentives is a difficult exercise linked to
incentives and fiduciary duties, restrictions
made to limit risk unfortunately run the
risk of limiting innovation.
We asked respondents to evaluate the
following assertions:
• "The role of regulations is to limit
non-financial risks and ensure that they
are controlled and managed, not to suppress
them."
• "Insuring risks will lead to a
de-responsibilisation of investors."
• "A depositary cannot guarantee the
restitution of assets that are not under its
custody and control."

• "Regulations cannot guarantee the
restitution of assets at a reasonable cost."
• "The fund management industry cannot
guarantee the restitution of assets at a
reasonable cost."
• "The greater regulatory constraints
drastically limit the innovation in financial
markets."
Respondents are split but generally
rather sceptical of regulation
On the whole, there is a certain consensus on
the idea that there are some non-financial
risks inherent to investing which, even when
not rewarded, must be taken. Respondents
agree more than anything that the role of
regulation is to limit non-financial risks
and ensure that they are controlled and
managed, not to suppress them (87% agree
with the first statement, and only 6% are
unsure). A very strong associated statement
is that 56% agree that insuring risks will
lead to a loss of accountability with for
investors (15% are unsure). In addition,
when it comes to a much discussed practical
detail regarding the way to protect investors,
increasing the depositary liability regarding

Figure 5.1.1: How much do you agree with the following statements?
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restitution, 62% agree that a depositary
cannot guarantee the restitution of assets
that are not under its custody and control.
Pension funds nonetheless stand out
as disagreeing more with the last two
statements. This may be due to the fact
that pension funds are more able to escape
costly investment fund regulation than
other investors because they are less subject
to quantitative restrictions; in addition, they
have strong fiduciary duties so they do not
fear a loss of accountability.
Respondents are also afraid that enforcing
restitution duties will be costly (49% think
that regulations cannot guarantee the
restitution of assets at a reasonable cost
and 29% are unsure, so only 22% think this
is possible). Respondents in AM servicing,
who may be more concerned with these
questions, are more worried than others
that it cannot be done at a reasonable
cost. After all, they think that they will
bear a large chunk of the costs associated
with greater regulations (see Section 5.1).
At the same time, there is a clear limit to
how much cost can be absorbed by low fees
services such as depositary services, and for
this sector, it is likely that expenses will be
largely absorbed by increases in fees, which
respondents sometimes seem to ignore.
Similar percentages (42% agree, 31%
unsure) are given to the assertion that
the fund management industry cannot
guarantee the restitution of assets at a
reasonable cost. This last item sees a lot
of divergence between countries. While
France believes it is possible more than
average, the United Kingdom and the
Germany, Austria and Netherlands group are
significantly more sceptical than average.
In terms of categories of respondent, we

also see an interesting group of pension
funds, insurers and resellers being more
optimistic on that options that assets
managers and AM servicing. Whether this
reflects a more informed position or a
different prior is up for debate.
Respondents have very mixed views
regarding the impact of regulatory
constraints: 44% disagree that the greater
regulatory constraints drastically limit the
innovation in financial markets, while 41%
agree. France appear to believe less so, and
the United Kingdom more so, which we
can relate to the characteristics of each
country’s industry.
British respondents, in open answers, in
general favour transparency, adequate
information and strong fiduciary duties,
which reflects their regulatory and political
culture, but they might not ready to pay
for it, and some hedge fund managers
have envisaged moving abroad if AIFMD’s
prescriptions prove too costly – unregulated
funds would then have an advantage. At
the same time, most British respondents
would agree in interviews that the
regulatory process in AIFMD has allowed
substantial clarification for investors, a
better understanding of non-financial risks
and of the role and means of protection of
depositaries, which will tend to contribute
to improving practices. A minority of
respondents, usually from the British
regulatory and political culture, are very
pessimistic about regulations because they
think that regulators have absolutely no
hindsight and, just like the industry, they
are following market trends and acting
after risks have materialised, but will
always fall short of preventing them. This
view confirms that regulations are partly
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politically driven, that they are inadequate,
costly, induce high frictional costs that end
up penalizing clients, and they generate
inappropriate innovation from the industry
aimed at removing the inconveniences of
regulation rather than at providing better
solutions to their clients.
Respondents from continental Europe, such
as the French, who have inherited a stronger
administrative and regulatory culture, have
more favourable perceptions of regulatory
initiatives in their open answers. They often
think that regulation is indispensable for
the fund management industry to manage
and communicate risks on a level playing
field. For instance, French respondents
disagree significantly more than average
that regulations cannot guarantee the
restitution of assets at a reasonable cost.
In interviews, some respondents from these
countries have underlined that they do not
believe in self-regulation. Of course, this

view also reflects regulatory and political
culture.
Luxembourg and Ireland, who have both
relied on European regulation and the
notion that it facilitates the distribution
of funds to expand, are naturally inclined
to have faith in European regulations, which
they also insist on in open answers and
interviews. They disagree significantly more
than average that the role of regulation is
to limit non-financial risks and ensure that
they are controlled and managed, and not
to suppress them. They also are attached
to the UCITS brand.
At the same time, discrepancies between
categories of respondents must be
acknowledged (see figure 5.1.3), with
asset management servicing companies
acknowledging, more than other groups,
the limitations of regulation (that
regulations cannot guarantee the restitution

Figure 5.1.2: Country group average of regulatory views
How much do you agree with the following statements?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.
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Figure 5.1.3: Regulatory views by type of respondent firm
How much do you agree with the following statements?

Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for Unsure, 1 for Agree, 2 for Strongly agree.

of assets at a reasonable cost and that a
depositary cannot guarantee the restitution
of assets that are not under its custody
and control), while pension funds have a
significantly more neutral stance on these
statements.
These mixed views may be due to the
objectives of regulations having been
ill-defined. Amenc and Sender (2010b)
underlined that the practical definitions
of UCITS were so undetailed that it
contributed to undermining the product;
some respondents also underlined that in
practice, many restrictions had been evaded
by financial innovation which at the time
was not dedicated to improving the fund
risk profile and the services provided to
investors, and economically inefficient.
In addition, as underlined in Amenc and
Sender (2010b), many of these innovations
contributed to the opacity of UCITS products
– structured products, and more generally
derivatives, were good examples.

5.2. Secure UCITS Funds
UCITS were designed as a simple and
unique framework for European investment
funds, and have managed to become a
staple. However, it lacked transparency on
non-financial risks, so much as in practice
it offered differing degrees of investor
protection according to geographies of
sub-product specificities: “experience
has shown that the UCITS framework is
in fact fragmented. Sophisticated UCITS
or NewCITS contribute to a de facto
fragmentation, and UCITS funds are not
solely basic retail funds as once was
the case. The crisis has also led to the
understanding that depositary rules and
supervision practices vary across countries
and, as a consequence, so does the degree
of protection in UCITS funds” (Amenc and
Sender, 2011, p. 6).
So, on the whole, UCITS is not a sufficiently
clear framework, as it does not explicitly
tackle any of the regulatory objectives
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75

Shedding Light on Non-Financial Risks – a European Survey — January 2012

5. Limitations of Regulation and
Alternative Solutions
Figure 5.2.1: In UCITS IV, the responsability of depositaries and investment firms depends on countries. In UCITS V, and in the
transaction to UCITS of depositary duties described in AIFM, the responsability of restitution of assets of UCITS funds and the
feasibility of the restitution will be questioned. In that context:

Figure 5.2.2: Country group average of secure UCITS
In UCITS IV, the responsability of restitution of depositaries and investment firms depends on countries. In UCITS V, and in the
transposition to UCITS of depositary duties described in AIFM, the responsability of restitution of assets of UCITS funds and the
feasibility of the restitution will be questioned. In that context:

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.

that were initially assigned to that product
(transparency, protection, liquidity, and not
even the fact that UCITS funds are supposed
to be retail funds).
Specific product regulations could ensure
that the characteristics of products respond
to pre-defined needs or risk constraints,
and we investigate the interest for a
subset of UCITS with clear protection
on restitution and greater guarantees to
investors on non-financial risks. A “Secure
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UCITS” label would be more transparent for
retail investors, while more sophisticated
investors would still have the means to
invest knowingly in more risky products.
The proposed definition is that depositaries
would be unconditionally responsible
for the restitution of assets within this
denomination of funds, whether this
obligation of restitution and the framework
would constitute a legal definition or
more simply a recognized contractual
one. The main difference between these
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two acceptances is that a legal definition
involves most naturally a restriction of
the eligible assets, whereas a contractual
definition leaves the definition of eligible
assets to be decided between the investment
manager and the depositary.
The attractiveness of secure UCITS is
very much determined by legal and
regulatory traditions
Almost 59% of respondents agree that,
on the whole, the existing complexity
and internationalisation of UCITS funds
may make it impossible to guarantee
the restitution of assets at a reasonable
cost. In this light, one could envisage
creating the aforementioned subset of
secure UCITS for which the depositary is
— contractually or legally — unconditionally
responsible for returning all assets that can
be returned (financial derivatives cannot
be). Of course, such insurance against
restitution risk must come with restrictions,
be they contractual or regulatory. More
than 67% of respondents agree that this
would be worth investigating. However, if
securities are limited to European financial

securities that are admitted to central
securities depositaries, a less significant
57% think that this secure subset is worth
investigating.
Forty-five percent favour the idea that
secure UCITS would be the best way to
clarify responsibilities between parties in
the fund industry (12% disagree), and 38%
agree that they would be the best way to
allow clear-cut information of non-financial
risks in funds (19% disagree, which means
that a sizeable 43% are unsure).
In terms of geography, this concept is the
most appealing in France where UCITS have
historically been the most secure because
of very stringent depositary liability.
Respondents, however, have very mixed
views on the applicability of the proposed
definition. First, there is a great proportion of
“unsure” answers to each question, because
the proposal is still not really fleshed out,
many have commented (this in turns further
justifies an in-depth investigation).

Figure 5.2.3: How much do you agree with the following statements?
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5. Limitations of Regulation and
Alternative Solutions
In addition, respondents are uneasy
with the definition of a subset of UCITS.
50% agree that this secure subset might
confuse the definition of UCITS funds and
thus be detrimental to the UCITS brand (20%
disagree). The countries which most rely on
the UCITS brand, such as Luxembourg, are
the most worried with this detriment.
Respondents are also very divided on
whether the concept of secure UCITS
would be applicable. Around 31% agree
that secure UCITS might be inapplicable
given the sophistication of operations even
in traditional assets, while 28% disagree
(again, a considerable 41% are unsure).
If implemented, such a segment would
undoubtedly restrict the investment
universe, and 45% believe this would
generate large opportunity costs for
investors (27% disagree). This lets suppose
that the notion of secure UCITS would
be best defined and implemented on a
contractual basis.

Interestingly, French respondents appear
to believe, more than average, that
secure UCITS are a good way to clarify
responsibilities and information regarding
non-financial risks, while the United
Kingdom as well as Luxembourg and Ireland
less so. French respondents, after all, are
more attached to the idea of unconditional
restitution they have enjoying until recently
due to stringent depositary liabilities.
The notion of brand confusion, we
believe, is intimately linked to a confusing
construction of the UCITS regulation. UCITS
was once coined the European framework
for investment funds, but with AIFMD, this
can no longer be considered the case. A
subset of contractually secured UCITS is
worth investigating.

Figure 5.2.4: Country group average of secure UCITS: How much do you agree with the following statements?

“Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and
Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for Strongly disagree, -1 for Disagree, 0 for
Unsure, 1 for Agree, 2 for Strongly agree.
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Regulations are now progressively tackling
some aspects of non-financial risks, but
are they tackling the appropriate items?
Though the survey seems to indicate
that regulatory initiatives are welcome,
they also run the risk of pursuing
inadequate changes. In particular, we
find that within the themes surveyed —
transparency and governance, financial
responsibility of the industry, restitution
and depositary liabilities, distribution and
judicial powers of investors — there is a
general agreement among professionals
that the most important themes are those
that happen to have been, in the main,
overlooked by regulators in recent works.
After all, the top priorities for respondents
are those to which the least attention
have been paid to in recent regulatory
works. Transparency, information and
governance appear as the preferred way
to handle risks. The second priority is the
financial responsibility of the industry,
with a recognition that non-financial risks
primarily arise from the fund manager’s
decisions. So, their primary responsibility
must be recognised and generally
increased – the responsibility for decisions
and for compliance with regulatory
obligations lies with asset managers
themselves, and not just depositaries. For
instance, 79% agree that “fiduciary duties
of asset managers should be reinforced by
stating that they must invest for the sole
benefit of their clients”, and 67% agree
that the responsibility of asset managers
must be reinforced.

Increased responsibility usually comes
with capital requirements, but since
capital
requirements
are
costly,
respondents have mixed views (and as
expected asset managers do not favour
increases in capital requirements). The
question of capital requirements thus
deserves further investigation, but in
the meantime, fiduciary duties should
be taken at face value in regulations as
respondents are very much in favour of
increased fiduciary duties. In this field, an
interesting question for regulators is to
consider whether regulations, rather than
limiting manager’s compensation, would
focus more on optimal compensation
contracts.

In these matters, practical challenges
remain. For transparency, adequate risk
measurement processes remain to be
found; respondents are clearly in favour
of an increase in managers’ responsibility.

The factual analysis of answers above
also carries an implicit criticism of the EU
regulatory process, which is unfortunately
too politically driven. The preferred
options and the widespread view on top

When it comes to restitution risk,
respondents argue that responsibilities
should be adequately shared between the
investment firm and depositaries. Indeed,
for 68% of respondents, the restitution
of assets should be contractually defined
between depositaries and asset managers
at the creation of the fund. Furthermore,
for 69% of respondents, depositaries
should only be unconditionally responsible
for assets under their custody or control,
and responsibilities can be adequately
defined in terms of asset classes.
Overall too much of the emphasis has been
put on depositaries; the pendulum should
swing back towards asset managers who
are in the best place to manage those
risks.
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priorities for regulators should be taken
into account for an adequate regulation.
Regulatory initiatives should now focus on
transparency as opposed to administrative
protection, with the pendulum swinging
away from an unconditional responsibility
of restitution of depositaries towards
greater responsibility of fund managers.
Though the findings of this survey partly
echo some of the answers from industry
groups in the EU consultation process,
there is a risk that regulators ignore these
key messages.
The AIFMD offers the possibility for
depositaries to transfer or discharge
their responsibility of restitution for the
assets that they cannot safe-keep, yet
the politically-driven regulatory attitude
makes us worry that very little or no
“objective reasons to discharge” will be
allowed in UCITS funds and that implicitly
or explicitly, depositaries’ restitution
liability will be close to unconditional in
such funds.
Such stringent liabilities would introduce
severe limitations in the UCITS space
or strongly increase costs: depositaries
would be inclined to either refuse some
contracts which would limit diversification
(between asset classes and geographies)
or to charge an insurance premium for
their regulatory obligations.
We thus recommend a strong clarification
of the regulatory framework and propose
that the AIFMD rules apply to UCITS
depositaries. These rules could be enacted
either in revisions of the UCITS directive or
by means of a specific depositary directive
that relies on the same principles as the

AIFMD. Moreover, they could pave the
way for exemptions that are economically
needed.
Of course, there is a possible demand for
administrative-like protection for some
retail investors as well as in countries
such as France (where the reinforcement
of the obligation of depositary liability on
the European scale remains an important
priority), in contrast to respondents from
the rest of Europe. Yet, because this
reinforcement is neither a global priority
nor a source of agreement, it must not be
imposed on all funds and all investors, not
even in the retail space.
To avoid the risk of such worrying
developments of regulatory depositary
liabilities, we believe that retail investors
must have access to a class of funds that
are immune from restitution risk. A subset
of secure UCITS where the depositary is
unconditionally liable for the restitution
of assets would be made available, yet
not implicitly or explicitly imposed as
a unique choice to retail investors. The
greater depositary liabilities in these funds
would naturally come with investment
restrictions that make restitution feasible
at a reasonable cost. These investment
restrictions could be defined either by
regulations or in the contract between
the investment firm and the depositary.
Then, an administrative form of protection
would be available, but only as an option.
The more generic approach to investor
protection would be principle-based,
with investors benefitting ex-ante from
transparency and greater fiduciary duties
from fund managers, and benefitting
ex-post from increased judicial powers,
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notably with class actions and a panEuropean ombudsman. After all, this
is the approach favoured globally by
the investment professionals surveyed.
Transparency stands out as the principal
topic, and even if the theme of increased
judicial powers is not the respondents’
top priority, they still retain considerable
support for class actions.
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Table 8.1.1: Country difference-to-mean of the importance of major non-financial risks
[1]

[2]

[3]

[4]

[5]

[6]

[7]

Full sample mean

2.24

2.17

2.2

2.2

2.16

1.94

2.14

Group 0 diff-to-mean (RoE)

0.02

-0.12

0.1

0.16

0.12

0.01

0.19 ***

Group 1 diff-to-mean (Fr)

-0.24 ***

-0.03

-0.15

-0.31 **

-0.27 **

-0.16

-0.2

Group 2 diff-to-mean (UK)

0.3 ***

0.03

0.13

0.22

0.05

0.06

0.07

Group 3 diff-to-mean (Ge+Au+Nl)

0.02

0.3

0.17

0.12

0.1

0.22

0.12

Group 4 diff-to-mean (Lux+Irl)

-0.02

0.05

-0.24

-0.2

-0.01

-0.01

-0.29 ***

ANOVA F

1.18

0.7

1.24

2.16 ***

1.42

0.49

1.93 ***

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for
Irrelevant, 1 for Slightly important, 2 for Important, 3 for Very important.
[1] Bankruptcy of a financial intermediary (broker, sub-custodian, etc.)
[2] Collateral risk (no restitution of collateralised assets)
[3] Liquidity risk (freezing of shares or units)
[4] Fraud (internal or external)
[5] Mispricing, misevaluation, or bad accounting
[6] Mis-selling (inappropriate information or inadequate product/advice)
[7] Breach of investment rules

Table 8.1.2: Country group average of the protection against major non-financial risks
[1]

[2]

[3]

[4]

[5]

[6]

[7]

Full sample mean

2.12

2.24

1.97

2.14

2.33

2.27

2.57

Group 0 diff-to-mean (RoE)

-0.02

0

0.08

-0.04

0.01

-0.06

0.02

Group 1 diff-to-mean (Fr)

-0.12

-0.09

-0.24

-0.25 ***

0.11

-0.15

-0.04

Group 2 diff-to-mean (UK)

0.01

-0.03

0.03

0.34 **

-0.07

0.3

-0.1

Group 3 diff-to-mean (Ge+Au+Nl)

0.36 **

0.23

0.19

0.02

0.09

0.15

0.48 **

Group 4 diff-to-mean (Lux+Irl)

-0.08

-0.04

-0.02

0.11

-0.2

-0.06

-0.27

ANOVA F

1.02

0.35

0.69

1.69

0.5

0.93

1.81

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for
Not at all, 1 for Poorly, 2 for Rather well, 3 for Very well, 4 for Completely.
[1] Bankruptcy of a financial intermediary (broker, sub-custodian, etc.)
[2] Collateral risk (no restitution of collateralised assets)
[3] Liquidity risk (freezing of shares or units)
[4] Fraud (internal or external)
[5] Mispricing, misevaluation, or bad accounting
[6] Mis-selling (inappropriate information or inadequate product/advice)
[7] Breach of investment rules

Table 8.1.3: Country group average of the causes of increased non-financial risks
Full sample mean
Group 0 diff-to-mean (RoE)

[1]

[2]

[3]

[4]

[5]

[6]

[7]

0.04

-0.46

-0.37

-0.41

-0.58

-0.32

-0.55

0.05

0.12

0.01

0.03

0.18

0.2

0.25 ***

Group 1 diff-to-mean (Fr)

0.31 **

-0.11

-0.19

-0.14

-0.08

0.13

-0.21

Group 2 diff-to-mean (UK)

-0.25 ***

-0.06

0.07

0.23

0.06

-0.16

0.03

Group 3 diff-to-mean (Ge+Au+Nl)

-0.2

0.09

0.22

-0.07

-0.05

-0.05

0.07

Group 4 diff-to-mean (Lux+Irl)

-0.15

-0.13

0

-0.04

-0.27

-0.42 **

-0.34 ***

ANOVA F

2.43 **

0.44

0.55

0.46

0.93

1.68

1.5

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is
Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following
manner: -2 for Irrelevant, -1 for Slightly important, 0 for Important, 1 for Very important.
[1] Increased sophistication of operations
[2] Lack of professionalism or poor training of some intermediaries
[3] Inadequate and/or unclear regulation (especially related to non-financial risks)
[4] Reduced capacity of some intermediary to guarantee deposits
[5] Absence of responsibility of management companies regarding restitution
[6] Lack of harmonisation of rules
[7] Internationalisation of the fund management industry
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Table 8.1.4: Country group average of regulation on transparency, information and governance
[1]

[2]

[3]

[4]

[5]

[6]

[7]

Full sample mean

0.55

0.48

0.58

Group 0 diff-to-mean (RoE)

0.11

0.01

0.07

0.65

1.06

1.26

0.52

-0.09

-0.12

0

0.06

Group 1 diff-to-mean (Fr)

-0.02

-0.01

-0.02

-0.01

0

0.06

0.1

Group 2 diff-to-mean (UK)

-0.43 **

0.1

-0.33

-0.27

-0.1

-0.26 ***

-0.36

Group 3 diff-to-mean (Ge+Au+Nl)

0.28

0.02

0.2

0.35

0.33

0.02

-0.02

Group 4 diff-to-mean (Lux+Irl)

-0.01

-0.11

0.04

0.23

0.13

0.14

0.09

1.2

0.11

0.74

1.34

0.79

0.77

0.59

ANOVA F

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for
Strongly disagree, -1 for Disagree, 0 for Unsure, 1 for Agree, 2 for Strongly agree.
[1] Regulators should enforce better governance through an increased role for independent administrators.
[2] Regulators should enforce better governance through reinforced responsibilities for auditors.
[3] Regulators should enforce better governance through greater fiduciary duties of administrators.
[4] Regulators should reinforce governance by appropriate code of conduct of fund managers (such as the EFAMA code for external governance).
[5] Fiduciary duties of asset managers should be reinforced by stating that they must invest for the sole benefit of their clients.
[6] Regulators should ensure that the information is indeed fair, clear and not misleading.
[7] Legal penalties should be put in place for rating agencies.

Table 8.1.5: Country group average of regulation on capital protection and financial responsibility
[1]

[2]

[3]

[4]

[5]

[6]

[7]

Full sample mean

0.65

0.85

0.7

-0.1

-0.06

0.14

0.19

Group 0 diff-to-mean (RoE)

-0.06

-0.07

0.05

0.07

0.05

0.1

0.19

Group 1 diff-to-mean (Fr)

0.17

0.15

-0.15

0.22

0

-0.14

-0.4 **

Group 2 diff-to-mean (UK)

-0.24

-0.31 ***

0

-0.36

-0.19

-0.23

-0.19

Group 3 diff-to-mean (Ge+Au+Nl)

0.07

-0.13

0.35 ***

-0.34

0.17

0.24

0.19

Group 4 diff-to-mean (Lux+Irl)

0.08

0.34 ***

-0.17

0.14

-0.05

0.01

0.15

ANOVA F

0.67

1.67

1

1.24

0.36

0.67

1.65

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for
Strongly disagree, -1 for Disagree, 0 for Unsure, 1 for Agree, 2 for Strongly agree.
[1] Greater fiduciary duties should be required of depositaries.
[2] A clearer responsibility regime should be instated for depositaries, with monitoring and obligation of means.
[3] Asset managers should have greater responsibility regarding non-financial risks.
[4] A European regime of retail investor insurance (ICSD) should be created.
[5] The availability of private insurance against non-financial risks should be required.
[6] Capital requirements should be increased for all intermediaries.
[7] Risk-based capital requirements (based on ratings of non-financial risks) should be applied to asset managers.

Table 8.1.6: Country group average of regulation on distribution
[1]

[2]

[3]

[4]

[5]

Full sample mean

0.61

0.94

-0.32

0.7

0.59

Group 0 diff-to-mean (RoE)

-0.14

0.13

0.2

0.06

-0.25 **

Group 1 diff-to-mean (Fr)

0.09

-0.05

-0.27

-0.37 **

0.05

Group 2 diff-to-mean (UK)

0.21

-0.02

0.06

0.09

0.19

Group 3 diff-to-mean (Ge+Au+Nl)

-0.06

0.17

0.1

0.53 **

0.19

Group 4 diff-to-mean (Lux+Irl)

0.04

-0.32 **

-0.2

-0.08

0.18

ANOVA F

0.5

1.3

1

2.22 ***

1.66

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is
Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following
manner: -2 for Strongly disagree, -1 for Disagree, 0 for Unsure, 1 for Agree, 2 for Strongly agree.
[1] Distributors should have complete responsibility as the first line of defence for investors, but it could fall back on other parties if they have
provided inappropriate or misleading information.
[2] Responsibilities should be clarified ex ante according to who controls each subset of information.
[3] Depositaries should have a strong responsibility of control of all marketing information.
[4] Asset management firms have a central role in the delivery of information, so they should have the central responsibility in the distribution for
their products.
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Table 8.1.7: Country group average of regulation on restitution
Full sample mean

[1]

[2]

[3]

[4]

[5]

[6]

[7]

[8]

[9]

0.28

0.15

0.78

0.61

0.59

0.61

0.12

0.51

0.02

Group 0 diff-to-mean (RoE)

0.08

-0.15

-0.12

0.28 **

0.27 ***

0.19

-0.18

-0.04

0.05

Group 1 diff-to-mean (Fr)

0.18

0.37 **

0.37 **

-0.52 ***

-0.65 ***

-0.21

-0.18

0.14

0.15

Group 2 diff-to-mean (UK)

0

-0.01

-0.16

0.24

0.31

0.09

0.28

-0.11

-0.02

0.11

0.13

0.22

0.06

0.02

0.21

-0.23

-0.35

0.15

-0.47 **

-0.26

-0.24

-0.13

0.05

-0.31

0.53 ***

0.22

-0.42 **

1.14

1.34

1.64

3.06 **

3.98 ***

1.35

2.62 **

1.01

1.11

Group 3 diff-to-mean
(Ge+Au+Nl)
Group 4 diff-to-mean (Lux+Irl)
ANOVA F

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2
for Strongly disagree, -1 for Disagree, 0 for Unsure, 1 for Agree, 2 for Strongly agree.
[1] The restitution of assets to investors should be unconditional.
[2] Depositaries should be responsible for the unconditional restitution of all assets.
[3] Depositaries should be responsible for the unconditional restitution of assets under their custody or control.
[4] The restitution on assets should be contractually defined between depositaries and asset managers at the creation of the fund.
[5] The restitution on assets should be contractually defined between depositaries, sub-custodians and asset managers.
[6] This contractual definition should be declared in the Key Information Document.
[7] Only if an entity fails to perform its obligations should that entity take full responsibility for the assets, so if it performs it should not take
responsibility.
[8] Restitution of UCITS assets should be made in reasonable delays.
[9] Restitution of UCITS assets should be immediate.

Table 8.1.8: Country group average of regulation on judicial powers of investors
[1]

[2]

[3]

[4]

[5]

Full sample mean

0.59

-0.02

0.36

0.03

0.34

Group 0 diff-to-mean (RoE)

-0.05

0.07

0.2

0.14

-0.06

Group 1 diff-to-mean (Fr)

-0.26

-0.19

0.17

0.21

0.1

Group 2 diff-to-mean (UK)

0.09

-0.31

-0.49 **

-0.53 **

-0.2

Group 3 diff-to-mean (Ge+Au+Nl)

0.08

0.19

-0.41 ***

-0.19

0.44 ***

Group 4 diff-to-mean (Lux+Irl)

0.29

0.21

0.07

0.01

-0.15

ANOVA F

0.97

0.85

2.56 **

1.65

1.04

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2
for Strongly disagree, -1 for Disagree, 0 for Unsure, 1 for Agree, 2 for Strongly agree.
[1] Investors should be able to launch class action suits to get fair compensation.
[2] Investors should be able to launch class action suits to get fair compensation and additional penalties.
[3] Because of diverging national laws, class action suits in Europe only make sense if they are brought to a pan-European authority or court.
[4] A European savings protection authority (rather than just a savings regulation authority) should be created.
[5] An ombudsman/mediator for the European Securities and Markets Authority should be created.

Table 8.1.9: Country group average of rules alignment in AIF/PE and UCITS funds
[1]

[2]

[3]

[4]

[5]

[6]

[7]

[8]

Full sample mean

1.88

2.01

2

2.08

2.08

1.92

1.48

1.46

Group 0 diff-to-mean (RoE)

0.02

0.02

-0.09

0.03

0.06

0.04

0.03

0.02

Group 1 diff-to-mean (Fr)

0.24 ***

0.27 ***

0.43 ***

-0.14

-0.02

-0.06

-0.09

-0.1

Group 2 diff-to-mean (UK)

-0.59 ***

-0.49 ***

-0.43 **

-0.22

-0.27

-0.21

-0.29

-0.17

0.07

-0.13

-0.06

0.27

0.1

0.26

0.39 ***

0.14

Group 3 diff-to-mean (Ge+Au+Nl)
Group 4 diff-to-mean (Lux+Irl)
ANOVA F

0.08

0.07

0

0.14

0.05

-0.01

0.04

0.15

2.78 **

2.33 ***

3.2 **

1.06

0.63

0.62

1.38

0.43

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for
Irrelevant, 1 for Slightly important, 2 for Important, 3 for Very important.
[1] Depositary's fiduciary duties
[2] Depositary's obligations of due diligence
[3] Depositary's obligation of restitution
[4] Asset manager's fiduciary duties
[5] Asset manager's due diligence obligations
[6] Asset manager's responsibilities for non-financial risks
[7] Distributors
[8] Promoters
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Table 8.1.10: Country group average of stringency for professional vs retail investors
[1]

[2]

[3]

[4]

[5]

Full sample mean

0.01

-0.12

-0.56

-0.24

-0.05

Group 0 diff-to-mean (RoE)

0.06

0

0.2

0.09

0.07

Group 1 diff-to-mean (Fr)

-0.01

-0.14

-0.31 ***

-0.09

-0.12

Group 2 diff-to-mean (UK)

0.2

0.07

0.22

0.02

0.16

Group 3 diff-to-mean (Ge+Au+Nl)
Group 4 diff-to-mean (Lux+Irl)
ANOVA F

0.17

-0.05

-0.26

0.05

-0.12

-0.4 **

0.17

-0.01

-0.11

-0.04

1.24

0.33

1.33

0.25

0.53

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2
for Greatly lower towards professional investors, -1 for Slightly lower, 0 for Neutral, 1 for Slightly higher, 2 for Greatly higher towards professional
investors.
[1] Transparency, information and governance
[2] Financial responsibility of the industry
[3] Regulation on distribution
[4] Stricter obligations of restitution
[5] Judicial powers to investors

Table 8.1.11: Country group average of net cost of regulation for asset managers
[1]

[2]

[3]

[4]

[5]

Full sample mean

-0.66

-0.84

-0.63

-0.42

-0.74

Group 0 diff-to-mean (RoE)

-0.02

-0.03

-0.02

0

0.11

Group 1 diff-to-mean (Fr)

0

0.03

0.03

0.33 **

-0.1

Group 2 diff-to-mean (UK)

0.36 ***

0.29

0.13

-0.33

0.04

Group 3 diff-to-mean (Ge+Au+Nl)

-0.05

-0.22

0.04

0.01

0.02

Group 4 diff-to-mean (Lux+Irl)

-0.25

-0.07

-0.14

-0.17

-0.13

ANOVA F

1.01

0.74

0.29

1.56

0.48

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for
High net cost, -1 for Net cost, 0 for Neutral, 1 for Net benefit, 2 for High net benefit.
[1] Transparency, information and governance
[2] Financial responsibility of the industry
[3] Regulation on distribution
[4] Stricter obligations of restitution
[5] On aggregate

Table 8.1.12: Country group average of net cost of regulation for depositaries
[1]

[2]

[3]

[4]

[5]

Full sample mean

-0.43

-0.62

-0.29

-0.85

-0.71

Group 0 diff-to-mean (RoE)

0.07

0.04

-0.07

0.11

0.15

Group 1 diff-to-mean (Fr)

0.03

0.07

0.14

-0.21

-0.13

Group 2 diff-to-mean (UK)

0.03

0.22

-0.06

0.05

0.06

Group 3 diff-to-mean (De+Au+Nl)

-0.04

-0.2

0.12

0.14

-0.07

Group 4 diff-to-mean (Lux+Irl)

-0.21

-0.24

-0.11

-0.06

-0.12

ANOVA F

0.43

1.05

0.73

0.77

0.9

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for
High net cost, -1 for Net cost, 0 for Neutral, 1 for Net benefit, 2 for High net benefit.
[1] Transparency, information and governance
[2] Financial responsibility of the industry
[3] Regulation on distribution
[4] Stricter obligations of restitution
[5] On aggregate

An EDHEC-Risk Institute Publication

87

Shedding Light on Non-Financial Risks – a European Survey — January 2012

7. Appendix

Table 8.1.13: Country group average of net cost of regulation for custodians
[1]

[2]

[3]

[4]

[5]

Full sample mean

-0.46

-0.71

-0.3

-0.94

-0.77

Group 0 diff-to-mean (RoE)

0.14

0.05

0.12

0.1

0.12

Group 1 diff-to-mean (Fr)

0.01

-0.08

0.09

-0.3 **

-0.2

Group 2 diff-to-mean (UK)

0.21

0.31 ***

-0.1

0.39 **

0.4 **

-0.01

0.07

0.01

0.06

-0.01

Group 4 diff-to-mean (Lux+Irl)

Group 3 diff-to-mean (De+Au+Nl)

-0.49 ***

-0.33 ***

-0.29 ***

-0.15

-0.28 ***

ANOVA F

2.21 ***

1.4

1.1

1.88

2.42 **

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for
High net cost, -1 for Net cost, 0 for Neutral, 1 for Net benefit, 2 for High net benefit.
[1] Transparency, information and governance
[2] Financial responsibility of the industry
[3] Regulation on distribution
[4] Stricter obligations of restitution
[5] On aggregate

Table 8.1.14: Country group average of willing to pay for protection
[1]

[2]

[3]

[4]

0.78

0.65

0.38

0.64

Group 0 diff-to-mean (RoE)

0.06

0.18 **

0.07

-0.09

Group 1 diff-to-mean (Fr)

-0.07

0

-0.03

0.18

Full sample mean

Group 2 diff-to-mean (UK)

-0.09

-0.06

0.02

-0.09

Group 3 diff-to-mean (Ge+Au+Nl)

0.11

-0.06

0

-0.11

Group 4 diff-to-mean (Lux+Irl)

-0.03

-0.32 **

-0.13

0.11

ANOVA F

0.33

2.27 ***

0.43

0.95

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is
Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following
manner: 0 for 0, 1 for +, 2 for ++.
[1] Transparency, information and governance
[2] Financial responsibility of the industry
[3] Regulation on distribution
[4] Stricter obligations of restitution

Table 8.1.15: Country group average of willing to pay for protection
[1]

[2]

[3]

[4]

Full sample mean

0.78

0.65

0.38

0.64

Group 0 diff-to-mean (RoE)

0.06

0.18 **

0.07

-0.09

Group 1 diff-to-mean (Fr)

-0.07

0

-0.03

0.18

Group 2 diff-to-mean (UK)

-0.09

-0.06

0.02

-0.09

Group 3 diff-to-mean (Ge+Au+Nl)

0.11

-0.06

0

-0.11

Group 4 diff-to-mean (Lux+Irl)

-0.03

-0.32 **

-0.13

0.11

ANOVA F

0.33

2.27 ***

0.43

0.95

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is
Germany, Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following
manner: 0 for 0, 1 for +, 2 for ++.
[1] Transparency, information and governance
[2] Financial responsibility of the industry
[3] Regulation on distribution
[4] Stricter obligations of restitution
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Table 8.1.16: Country group average of willing to charge for protection
Full sample mean
Group 0 diff-to-mean (RoE)

[1]

[2]

[3]

[4]

1.04

0.38

0.49

0.34

0

0.01

0.1

0.04

Group 1 diff-to-mean (Fr)

0.16

0.02

-0.28

-0.39 **

Group 2 diff-to-mean (UK)

-0.04

0.03

0.22

0.25

Group 3 diff-to-mean (Ge+Au+Nl)

0.13

0.01

0.01

0.11

-0.27 ***

-0.07

-0.03

0.16

1.1

0.03

0.82

1.71

Group 4 diff-to-mean (Lux+Irl)
ANOVA F

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: 0 for
0, 1 for +, 2 for ++.
[1] Transparency, information and governance
[2] Financial responsibility of the industry
[3] Regulation on distribution
[4] Stricter obligations of restitution

Table 8.1.17: Country group average of regulatory views
Full sample mean
Group 0 diff-to-mean (RoE)

[1]

[2]

[3]

[4]

[5]

[6]

1.04

0.38

0.49

0.34

0.23

0.01

0

0.01

0.1

0.04

-0.07

0.02

Group 1 diff-to-mean (Fr)

0.16

0.02

-0.28

-0.39 **

-0.09

-0.27

Group 2 diff-to-mean (UK)

-0.04

0.03

0.22

0.25

0.13

0.31

Group 3 diff-to-mean
(Ge+Au+Nl)

0.13

0.01

0.01

0.11

0.22

-0.12

Group 4 diff-to-mean
(Lux+Irl)

-0.27 ***

-0.07

-0.03

0.16

0

0.14

1.1

0.03

0.82

1.71

0.33

0.69

ANOVA F

* denotes significance at the 10% level, ** at the 5% level and *** at the 1% level. “Fr” is France, “UK” is the United Kingdom, “Ge+Au+Nl” is Germany,
Austria and the Netherlands, “Lux+Irl” is Luxembourg and Ireland, and “RoE” is the rest of Europe. Answers are coded in the following manner: -2 for
Strongly disagree, -1 for Disagree, 0 for Unsure, 1 for Agree, 2 for Strongly agree.
[1] The role of regulations is to limit non-financial risks and ensure that they are controlled and managed, not to suppress them.
[2] Insuring risks will lead to a de-responsibilisation of investors.
[3] A depositary cannot guarantee the restitution of assets that are not under its custody and control.
[4] Regulations cannot guarantee the restitution of assets at a reasonable cost.
[5] The fund management industry cannot guarantee the restitution of assets at a reasonable cost.
[6] The greater regulatory constraints drastically limit the innovation in financial markets.
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About Caceis

CACEIS is the asset servicing banking group
of Crédit Agricole dedicated to institutional
and corporate clients. Through offices
across Europe, North America and Asia,
CACEIS offers a comprehensive range of
high quality products and services covering
depositary and custodial services, fund
administration, middle office services, fund
distribution support and issuer services.
With assets under custody of €2.3 trillion
and assets under administration of €1.1
trillion, CACEIS is one of the world market
leaders in asset servicing and the largest
depositary bank and the premier fund
administrator in Europe (figures as of 31
December 2011).
CACEIS
1, place Valhubert
75013 Paris - France
Tel.: + 33 (0) 1 57 78 00 00
www.caceis.com
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About EDHEC-Risk Institute

Founded in 1906, EDHEC is
one of the foremost
international business schools.
Accredited by the three
main international academic
organisations, EQUIS, AACSB,
and Association of MBAs,
EDHEC has for a number of
years been pursuing a strategy
of international excellence that
led it to set up EDHEC-Risk in
2001. With eighty professors,
research engineers, and research
associates, EDHEC-Risk has
the largest asset management
research team in Europe.

The Choice of Asset Allocation
and Risk Management
EDHEC-Risk structures all of its research work
around asset allocation and risk management.
This issue corresponds to a genuine
expectation from the market. On the one
hand, the prevailing stock market situation
in recent years has shown the limitations of
diversification alone as a risk management
technique and the usefulness of approaches
based on dynamic portfolio allocation. On the
other, the appearance of new asset classes
(hedge funds, private equity, real assets),
with risk profiles that are very different
from those of the traditional investment
universe, constitutes a new opportunity
and challenge for the implementation of
allocation in an asset management or assetliability management context.
This strategic choice is applied to all of the
Institute's research programmes, whether
they involve proposing new methods of
strategic allocation, which integrate the
alternative class; taking extreme risks into
account in portfolio construction; studying
the usefulness of derivatives in implementing
asset-liability management approaches;
or orienting the concept of dynamic
“core-satellite” investment management in
the framework of absolute return or targetdate funds.

Academic Excellence
and Industry Relevance
In an attempt to ensure that the research
it carries out is truly applicable, EDHEC has
implemented a dual validation system for
the work of EDHEC-Risk. All research work
must be part of a research programme,
the relevance and goals of which have
been validated from both an academic
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and a business viewpoint by the Institute's
advisory board. This board is made up of
internationally recognised researchers,
the Institute's business partners, and
representatives of major international
institutional investors. Management of the
research programmes respects a rigorous
validation process, which guarantees the
scientific quality and the operational
usefulness of the programmes.
Six research programmes have been
conducted by the centre to date:
• Asset allocation and alternative
diversification
• Style and performance analysis
• Indices and benchmarking
• Operational risks and performance
• Asset allocation and derivative
instruments
• ALM and asset management
These programmes receive the support of
a large number of financial companies.
The results of the research programmes
are disseminated through the EDHECRisk locations in Singapore, which
was established at the invitation of
the Monetary Authority of Singapore
(MAS), the City of London in the United
Kingdom, and Nice, France. In addition, it
has a research team located in the United
States.
EDHEC-Risk has developed a close
partnership with a small number of
sponsors within the framework of research
chairs or major research projects:
• Core-Satellite and ETF Investment,
in partnership with Amundi ETF
• Regulation and Institutional
Investment, in partnership with AXA
Investment Managers
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• Asset-Liability Management and
Institutional Investment Management,
in partnership with BNP Paribas
Investment Partners
• Risk and Regulation in the European
Fund Management Industry,
in partnership with CACEIS
• Exploring the Commodity Futures
Risk Premium: Implications for Asset
Allocation and Regulation,
in partnership with CME Group
• Asset-Liability Management
Techniques for Sovereign Wealth
Fund Management,
in partnership with Deutsche Bank
• The Benefits of Volatility Derivatives
in Equity Portfolio Management,
in partnership with Eurex
• Structured Products and Derivative
Instruments, sponsored by the French
Banking Federation (FBF)
• Advanced Modelling for Alternative
Investments, in partnership with
Newedge Prime Brokerage
• Advanced Investment Solutions for
Liability Hedging for Inflation Risk,
in partnership with Ontario Teachers’
Pension Plan
• The Case for Inflation-Linked
Corporate Bonds: Issuers’ and Investors’
Perspectives,
in partnership with Rothschild & Cie
• Solvency II Benchmarks,
in partnership with Russell Investments
• Structured Equity Investment
Strategies for Long-Term Asian Investors,
in partnership with Société Générale
Corporate & Investment Banking

The philosophy of the Institute is to
validate its work by publication in
international academic journals, as well as
to make it available to the sector through
its position papers, published studies, and
conferences.
Each year, EDHEC-Risk organises two
conferences for professionals in order to
present the results of its research, one in
London (EDHEC-Risk Days – Europe) and
one in Singapore (EDHEC-Risk Days – Asia),
attracting more than 2,000 professional
delegates.
EDHEC also provides professionals with
access to its website, www.edhec-risk.com,
which is entirely devoted to international
asset management research. The website,
which has more than 50,000 regular
visitors, is aimed at professionals who
wish to benefit from EDHEC’s analysis and
expertise in the area of applied portfolio
management research. Its monthly
newsletter is distributed to more than
1,000,000 readers.
EDHEC-Risk Institute:
Key Figures, 2010-2011
Nbr of permanent staff

80

Nbr of research associates

18

Nbr of affiliate professors

6

Overall budget

€11,200,000

External financing

€6,215,000

Nbr of conference delegates

1,850

Nbr of participants at EDHEC-Risk
Indices & Benchmarks seminars

391

Nbr of participants at EDHEC-Risk
Institute Risk Management seminars

419

Nbr of participants at EDHEC-Risk
Institute Executive Education seminars

356
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The EDHEC-Risk Institute PhD in
Finance
The EDHEC-Risk Institute PhD in Finance
is designed for professionals who aspire
to higher intellectual levels and aim to
redefine the investment banking and asset
management industries. It is offered in two
tracks: a residential track for high-potential
graduate students, who hold part-time
positions at EDHEC, and an executive track
for practitioners who keep their full-time
jobs. Drawing its faculty from the world’s
best universities and enjoying the support
of the research centre with the greatest
impact on the financial industry, the EDHECRisk Institute PhD in Finance creates an
extraordinary platform for professional
development and industry innovation.

Research for Business
The Institute’s activities have also given
rise to executive education and research
service offshoots. EDHEC-Risk's executive
education programmes help investment
professionals to upgrade their skills with
advanced risk and asset management
training across traditional and alternative
classes. In partnership with CFA Institute,
it has developed advanced seminars based
on its research which are available to CFA
charterholders and have been taking place
since 2008 in New York, Singapore and
London.
While EDHEC-Risk makes important public
contributions to the advancement
of applied financial research and the
improvement of industry practices,
the insights drawn from EDHEC-Risk’s
“Indices & Benchmarking”, “ALM and Asset
Management” and “Derivatives and Asset
Management” research programmes over
the past several years have led to a series of
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indices and benchmarks that provide more
efficient or more academic-based solutions
to investors’ needs than current offers
available on the market.

EDHEC-Risk Institute
Publications and Position Papers
(2009-2012)
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EDHEC-Risk Institute Publications
(2009-2012)
2012
• Schoeffler.P. Les estimateurs de marché optimaux de la performance de l’immobilier de
bureaux en France (January).

2011
• Amenc, N., F. Goltz, Martellini, L., and D. Sahoo. A Long Horizon Perspective on the
Cross-Sectional Risk-Return Relationship in Equity Markets (December 2011).
• Amenc, N., F. Goltz, and L. Tang. EDHEC-Risk European Index Survey 2011 (October).
• Deguest,R., Martellini, L., and V. Milhau. Life-Cycle Investing in Private Wealth
Management (October).
• Amenc, N., F. Goltz, Martellini, L., and L. Tang. Improved Beta? A Comparison of IndexWeighting Schemes (September).
• Le Sourd, V. Performance of Socially Responsible Investment Funds against an
Efficient SRI Index: The Impact of Benchmark Choice when Evaluating Active Managers
(September).
• Charbit, E., Giraud J. R., Goltz. F. and L.Tang Capturing the Market, Value, or Momentum
Premium with Downside Risk Control: Dynamic Allocation Strategies with Exchange-Traded
Funds (July).
• Scherrer, B. An Integrated Approach to Sovereign Wealth Risk Management (June).
• Campani, C.H. and F. Goltz. A Review of corporate bond indices: Construction principles,
return heterogeneity, and fluctuations in risk exposures (June).
• Martellini, L., and V. Milhau. Capital structure choices, pension fund allocation decisions,
and the rational pricing of liability streams (June).
• Amenc, N., F. Goltz, and S. Stoyanov. A post-crisis perspective on diversification for risk
management (May).
• Amenc, N., F. Goltz, Martellini, L., and L. Tang. Improved beta? A comparison of indexweighting schemes (April).
• Amenc, N., F. Goltz, Martellini, L., and D. Sahoo. Is there a risk/return tradeoff across
stocks? An answer from a long-horizon perspective (April).
• Sender, S. The elephant in the room: Accounting and sponsor risks in corporate pension plans
(March).
• Martellini, L., and V. Milhau. Optimal design of corporate market debt programmes in the
presence of interest-rate and inflation risks (February).

2010
• Amenc, N., and S. Sender. The European fund management industry needs a better grasp
of non-financial risks (December).
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